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Vice-Chancellor, 
the University of Calcutta, i 


I was glad to hear that the Calcutta University Lew College 
Union is publishing ‘Law Journal’ Vol. XXXIV. 


I hope it would be worthy of the Law College and will contain 
articles of interest not only to the students but also to the 


people in general. 


Sd/- B. Malik 
Vice Chancellor 
the University of Calcutta. 
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President of the largest democracy of the West meets 


the Prime Minister of the largest democracy of the East 





By Courtesy of 


United States Information Service, Calcutta. 
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With the publication of the present issue 
‘Law Journal’ celebrates its 34th birthday. 
Law Journal has reached an age when it is not 
too young and not too old. Itcan still: dance 
gaily till the early hours of dawn and be fit 
for work at 6 a.m. in the morning. The advent 
of our 34th Edition- is an event of which we 
can be proud, and we feel we can properly 
allow ourselves the luxury of a pompous 
editorial. It is often the fate of student 
magazines to exist to-day and be gone tomorrow, 
but this fate Law Journal happily avoided, and 
we have gone from strength to strength over 
the years. -It is no longer a students’ magazine 
to-day, it is a full-fledged Law Journal. 


The publication of the ‘Law Journal’ offers 
the Editor-in-Chief and the- Editors an opportu- 
nity to reflect on the major events both 
national and international of 1965-66 and to 


outline to the readers of this journal, problems. 


of the coming period. 


SHASTRIJI 


Sri Lal Bahadur Shastri died in a foreign 
soil in his endeavour to preserve peace in this 
sub-continent of ours, ata moment when the 
country needed him most. His death came 
as a bolt from the blue to every citizen of 
India. 


The 18th month Prime Ministership of 
Shastriji is eventful in many ways and would be 
written in golden letters in the history of the 


Editorial 


world. Shastriji showed that not war but peace 
is the noblest idea in life but when faced with 
aggression on Indian soil by Pakistan last year 
Shastriji showed the world that India could 
meet the challenge. The myth of Patton tanks 
and the sophisticated F-86 Sabre Jets were 
badly exploded. 


His outward appearance was soft and always 
smiling but inwardly he was a man with an 


iron will. He was short in stature but a giant 


among his contemporaries. His last desire was 
to keep up the “spirit of Tashkent” at home 
and abroad. 


In Shastriji India has lost a great son, a 
national leader and a Statesman of the highest 
calibre and the world has lost a great lover of 
peace who sacrificed his life for the sake of 
Peace. “The world to-day mourns the loss of 
a statesman -who died serving the Statesman’s 
noblest cause : The cause of World Peace.” 


ahi - - 


NEW PRIME MINISTER OF INDIA ~ 


Immediately after her election as the Leader 
of the Congress Parliamentary Party on 
January 19th, 1966, Sm. Indira Gandhi was 
invited by the President to form the new 
Government to succeed that of the late 
Sri Lal Bahadur Sastri. She accepted the 
invitation and her Government, is the first in 
India, to be headed by a woman. Immediately 
after her election Sm. Gandhi declared that 
she would pursue the path shown by Mahatmaji, 


Panditji and Shastriji and she said that the 
Tashkent Declaration would be fully observed 


by India. She also appealed to Pakistan to 
keep up the spirit of Tashkent. The most 
important job of the nine months old 


Government of Sm. Gandhi has so far been 
the ‘Devaluation of the Indian Currency’. 
Devaluation of the Indian rupee has been 
indeed a courageous step—specially in view of 
the forthcoming General Election in early 1967. 
But the problems facing the country at the 
moment are grave and formidable and the 
tackling of the problems at home and abroad 
requires tremendous tactfulness, courage, a 
national approach and the honesty of purpose 
on the part of our new Prime Minister. What 
the country needs at the moment is a determined 
leadership at this critical hour and if she could 
give this to the country she would be doing her 
duty to the country and her foremost objective 
should be that the people of India must have 
food to eat, economic stability in the country, 
prevent any aggression of Indian soil, anda 
long range Asian Policy. Nine month is not 
long enough to assess the achievements of 
Sm. Gandhi’s leadership and her Government 
and it is earnestly hoped that she would lead 
the country to its cherished goal. 


Sm. Gandhi’s election to office has been 
greeted with jubilation both at home and 
abroad. 


THE DEVALUATION OF THE RUPEE 


By a Press Note issued on June 5th, 1966 
the Government of India decided to refix the 
par valu2 of the rupee with effect from 2 a.m. 
on June 6th, 1966 which came as a sudden 
surprise to the people of the country and. with 
immediate effect all special export promotions 
schemes were abolished and alternative schemes 
for export promotion are being worked out. 


The important feature of this press note is 
the change in the par value of the rupee from 
18.66 grams of gold per hundred rupee to 
11.85 grams of gold. This involves a reduction 
in the external value of the rupee by 36.5%. In 
practice this means that the value of a 
U. S. Dollar will be Rs. 7.5 as against Rs. 4.76 
so far and the sterling Rs. 21/- as against 
134, thus the rupee has been devalued by 
36.5%. The par value or the exchange rate 
determines the rate at which the Reserve Bank 
of India will provide rupees against foreign 
exchange surrendered to it and the rupees that 
the Reserve Bank will charge for the foreign 
exchange supplied by the Reserve Bank of 
India. 


The price of a currency is determined, first 
as the price of anything else is, by the relative 
strength of the demand for and the supply of 
that currency in the foreign exchange market. 
There is little doubt that the value of the rupee 
to-day is not what it was ten years ago. In 
the last ten years the internal prices have 
risen. by about 80% and on the other hand the 
official rate of the rupee has remained static 
since 1949. Since independence this is the 
second devaluation of rupee, the first being 
in 1949, 


An unrealistic price will not serve the 
purpose and on the contrary it will do a lot of 
damage to the economy of the country. As the 
Finance Minister Sri Chowdhury said, “it is 
quite out of question to bring down the 
general price level in our country to the level of 
even five years ago. Indeed, it will require 
great efforts and self-discipline on the part of 
each of us to arrest further increase in price”, 


The Prime Minister Sm. Gandhi has called 
devaluation a ‘stronger medicine’ because the 
various ‘first aid measures’ proved ineffective, 


She also said that the decision to devalue the 
rupee was not an easy one and was preceded 
by anxious considerations. There was no way 
out, and rather than evade decision and drift, 
the Government chose to act with a view to 
make devaluation a “means” to ‘defeat 
poverty” and “more nearer to our cherished 
goal of Socialism”. 


Thus in short, the devaluation is a measure 
to bring the economy of the country in order. 


Devaluation is meant to give incentives to 
exports. As the Finance Minister stated “we 
had, therefore, to device a more enduring and 
reliable way of restoring and indeed increasing 
the competitive power of our exports. The 
change that we have made in the par value of 
the rupee or devaluation, as it is called will do 
precisely this. An exporter who earns 100 
dollars will from now on be able to earn 750 
rupees as against 476 rupees so far. You will 
easily appreciate how strong a stimulus this 
will be for our export effort. Quite apart from 
restoring the competitiveness of our exports 
this will provide strong inducement for the 
flow of investment into export industries and 
thereby progressively strengthen our export 
position”. l 


The Finance Minister further stated that, 
“The devaluation will also quicken the peace 
of import substitution. The cost of imports in 
terms of rupees will now automatically go up. 
This will make it really worthwhile and 
attractive to invest in those of our industries 
which produce goods which are still being 
imported. This equally true of agriculture as 
it is of industry.” 


The new rate will also apply not only to 
exports and imports but also to inward and 
outward remittances which are “jnvisibles”; 


y 


Devaluation will also help to increase collabora- 
tions with foreign investors, : 

“To sum up, devaluation would provide a 
better corrective to price rise and distortion of 
the past than the remedial measures we have 
pursued so far. Even more important, it will 
facilitate a better allocation of our resources 
and strengthen our foreign exchange position 
on an enduring basis. With renewed determina- 
tion and disciple onthe part of all of us to 
hold inflationary pressures firmly in check, it 


would be major ally in our march towards 


self-reliance.” 


Devaluation has indeed been a courageous 
and drastic measure to step up the economy of 
the country. 


Instances are not rare where the countries 
have gained by devaluation, i.e., Yugoslavia and 
Greece. But the moot question is—will it pay 
dividend in our case ? 


To meet the new situation Sm. Gandhi has 
suggested various steps—holding the price-line, 
dealing firmly with anti-social practices under 
the Essential Commodities Act, opening a 
Consumers’ Stores and Fair Price shops and of 
a control room reports on prices and availabi- 
lity of essential articles all over the country, 
adequate and timely supply of seeds, credit, 
bullock or other tractive power, fertilizers and 
pesticides to each individual farmer. There 
can be no doubt about the correctness of the 
steps suggested by the Prime Minister. 


But the acceptance ofa policy, however, is 
one thing and its implementation quite another. 
The Government, no doubt, will have. to 
introduce strong measures to check the imme- 
diate rise in prices; the bureaucracy has to 
be buried and every impetus should be given 
to the industry to produce more and export 


ñore, specially finished goods and not merely 
tea and jute and over the next few years no- 
thing less than the doubling of the agricultural 
production would do. 


Now that the devaluation has come—it is no 
use criticising it but our endeavour should be 
to make it worthwhile and thereby improve the 
economy of the country. The success of a 
policy not merely depends upon the Government 
of the day but upon the sincere co-operation 
of the people of the Country. 


It is perhaps too early to say anything as to 
what,will happen to our economy after a decade 
orso. But one thing is certain that so long as 
we do not seriously act upon this, we shall 
drift from one situation to another and even 
strong medicines like devaluation may not be 
of much help to us. 


THE UNLAWFUL ACTIVITIES 
(PREVENTION) ORDINANCE 1966 


Fears expressed in recent years over public 
security in our country have been at least partly 
responsible for the promulgation of a Presiden- 
tial Ordinance—The Unlawful Activities (Pre- 
vention) Ordinance, 1966. This is an Ordinance 
to provide for the more effective prevention of 
unlawful activities of individuals and associa- 
tions and for matters connected therewith. This 
Ordinance also envisages the setting up ofa 
Tribunal to be known as the ‘Unlawful Activi- 
ties (Prevention) Tribunal’, consisting of a 
Chairman and two other members to be ap- 
pointed by the Central Government. The Chair- 
man of the proposed Tribunal shall be a person 
who is or has been a Judge of a High Court 
and the members thereof shall be persons who 
are qualified to be Judges of High Court. The 
Tribunal shall, for the purpose of making an 
inquiry under this Ordinance, have the same 


powers as are vested in a Civil Court under 
the Code of Civil Procedure, 1908, while 
trying a suit. 


Where any association has been declared 
to be unlawful by a notification issued under 
sub-section (i) section 3 of the said Ordinance, 
the Central Government shall, within thirty 
days from the date of the publication of the 
notification under the said sub-section refer the 
notification to the said Tribunal for the purpose 
of adjudicating whether or not there is suffici- 
ent cause for declaring the association unlawful, 
and on receipt of a reference, the Tribunal 
shall call upon the association affected by the 
notice in writing to show cause, within thirty 
days from the date of the service of such notice, 
why the association should not be declared 
unlawful and after considering the cause, if 
any, shown by the association, the Tribunal 


‘shall hold an inquiry in the prescribed manner. 


THE CALCUTTA UNIVERSITY ACT, 1966 


Turning now to the domestic affairs we find 
that the Calcutta University Bill has been 
passed by the two Houses of the West Bengal 
Legislature and has received the assent of the 
Governor. Some of the provisions of the new 
Calcutta University Act, 1966 have already 
come into force and the new Act as a whole is 
expected to be put into operation sometime in 
1967. The Chancellor has formed a Special 
Committee to frame the first Statutes, the first 
Ordinance and the first Regulation under the 
new Act and the special committee has already 
started its work. 


Some of the provisions of the 1951 Act and 
the first Statutes, the first Ordinance and the 
first Regulation of the University of Calcutta 
came in for severe criticism by the Calcutta 
High Court in connection with some of the 


-cases during the last thirteen years and we can 

only hope that the Special Committee will profit 
by the observations of the Calcutta High Court 
in different cases in connection with the 1951 
Calcutta University Act and the first Statutes, 
the first Ordinance and the first Regulation 
framed thereunder and make the necessary 
changes, while framing the first Statutes, the 
first Regulation and the first Ordinance under 
the new Act. 


The new Act provides for great power in 
the hands of the Vice-Chancellor, Pro-Vice- 
Chancellors. The Syndicate under the new 
Act been reduced into more or less a deliberat- 
ive body. The other important feature in the 
new Act is the greater control by the Govern- 
ment of the affairs of the University either 
directly or indirectly. The new act for the 
first time provides for the offices of the two 
Pro-Vice-Chancellors—Pro-Vice-Chancellor for 
Business Affairs and Finance and the Pro-Vice 
Chancellor for Academic Affairs, the latter 
post being a new creation; the former only 
being a change‘of the nomenclature from 
Treasurer to the Pro-Vice-Chancellor for Busi- 
ness Affairs and Finance. The office of the 
Treasurer has thus been abolished. 


For the first time under the new Act a seat 
has been reserved in the Senate for the Law 
Teachers from the Professional College Teachers 
Constituency and thereby to reduce the control 
of the teachers of the Medical Colleges in the 
aforesaid Constituency. This_is a welcome 
change anda much wanted need has been 
thus fulfilled. 


It is too early to say now anything about 
the new Act, only time will prove whether the 
new Act fulfilled its promised goal or not—but 
much will also depend upon the men. who 
would be called upon to fill up the various 
offices under the new Act and the various 


persons who would be elected to the various 
bodies of the University of Calcutta under the 
new Act and we only hope that the ‘‘closed 
door” method would not be applied and new 
men and talent would be allowed to come in 
and render their services to the cause of this 
great University of the East. 


CHANGE OF THE OLD ORDER 


With a very heavy heart we write this 
Editorial, as our beloved Principal Dr. P. N. 
Banerjee has retired from our College after 
rendering nearly fifty years of yomen service 
to the great institution of ours. Dr. P.N. 
Banerjee has literally brought this institution 
from “Log Cabin to the White House”. 


During his tenure of office as a lecturer, 
the Vice-Principal and the Principal of this 
College since 1938 till 31st January, 1966, Dr. 
Banerjee has rendered immense service to the 
cause of Legal education in Bengal. In 1938 
when Dr. Banerjee was ‘first appointed the 
Principal of this college, there were only 500 
students in the Law College. By his ‘sole 
efforts the number of students in this college 
went up from only 500 to 4,500 in 1966. 


It is not possible to assess the work of Dr. 
P.N. Banerjee during the last fifty years 
within the short and narrow compass of this 
editorial. By his retirement Dr. Banerjee has 
left a void—which it would be difficult for any- 
body to fill up—only perhaps time can bridge 
this gap. His was a dedicated soul for the 
cause of Legal education in Bengal. His family, 
colleagues, students, past and present and subor- 
dinates love him and respect him and so do we. 


THE TREASURER 


Another change in the University has [been — 
the retirement of Prof. Satish Chandra Ghose, 


the first Treasurer of our University. Prof. 
Ghose has also rendered service to his alma 
mater for about fifty years. Many times he 
acted as the Acting Vice-Chancellor of the 
University of Calcutta. Being a Mathematician 
Prof. Ghose kept the finance of our University 
absolutely straight and with mathematical 
precision. The University was his life, soul 
and dream although he had other activities 
also. He was the Mayor of Calcutta for 
sometime. He would be missed by a host of 
people in the University and we also join 
the crowd. 


With the retirement of these two noblemen 
from the affairs of the University, the Univer- 
sity would be without a pivot and it would be 
hard to replace them. We pray that these two 
dedicated souls may live longer to guide the 
destiny of our University. 


ADVOCATES ACT, 1961 AND THE RULES 


The Advocates Act of 1961 and some of 
the Rules framed thereunder have been bitterly 
criticised by the Law Students and the Law 
Trainees in India. The law students and law 
trainees in India have also started’ a country- 
wide agitation against the rules framed with 
regard to the standards of Legal Education and 
recognition of degrees in law for admission as 
Advocates by the Indian Bar Council under 
the Advocates Act, 1961. There have been 
countrywide demonstrations, meetings and 
strikes including hunger strikes by the Law 
Students and the Law Trainees against the rule 
with regard to four year degree course in the 
case of part-time students and three year degree 
course for full-time students in law and the one 
year proposed practical training in law and the 
passing of an examination after the completion 
of such training for admission as an Advocate 
‘on the roll of the Bar Council. The later rule 


has been framed by the State Bar Councils in 
India under the said Act. 


The Bar Council of India by their resolution 
No. 2/1966 (published in the 1966 All India 
Report, pages 85 and 86) has framed the 
Rules with regard to the “Standards of the legal 
education and recognition of degree in law for 
admission as an Advocate”. Rule 2 (a) provides 
a course of three (3) year degree course for 
full-time law students and Rule 2 (b) prescribes 
for a four (4) year degree course for part-time 
law students in India and Rule 13 of the said 
rules also provide that the new three (3) year 
or four (4) year degree course as the case may 
be, shall be instituted not later than the begin- 
ning of the academic year 1967. 


It seems rather hard on the part of the law 
students in India to be faced with a three (3) 
year degree course for full-time and four (4) year 
degree course for part-time after their gradua- 
tion. The study of law is no doubt a post- 
graduate study and in no branch of post- 
graduate course in India there has been a 
course of study for more than two academic 
years for full-time students. If the present 
rule framed by the Bar Council of India has 
to be put into operation that would mean the 
total period before enrolment as an Advocate 
would be 4 or perhaps 44 years in the case 
of full-time law students and 5 years or 5% 
years in the case of part-time law students. In 
other technical branch of study like Engineering 
or Medicine, one has to study for a period of 
five years only after passing higher secondary 
examination while the law students shall have 
to study for a period of seven to eight years as 
the case may be after the Higher Secondary 
stage. This is undoubtedly being unfair to the 
law students in India. 


In the context of present economic condition 


prevailing in our country...this new Rule- is 
undoubtedly being unfair both to the law 
students and their parents. Longer the dura- 
tion of the course, the greater is the expenditure. 
The legitimate grievances of the law students 
and the law trainees should be taken into 
consideration’ and the new rules should be 
amended accordingly. The best course would, 
of course, be a two year law course for the full- 
time students and a three year law course for 
the part-time students and the one year practi- 
cal training be combined with the last year of 
the University Law Course. This would save 
time, money and energy. The alternative may 
~ bea three year full-time law degree course and 
a four year full-time law degree course - starting 
immediately after the Higher Secondary 
Examination. 


The other aspect is the agitation against the 
rules framed by State Bar Council in respect 
of the course of practical training for a year 
and an examination to be passed after such 
training as prescribed and conducted by the 
State Bar Councils in India. These Rules have 
been framed under section 24 (d) read with 
section 28 (2) (b) of the Advocates Act, 1961. 
After the passing of the University Law Exami- 
nation, before the State Bar Council Lectures 
for the practical training course starts and the 
examination is completed. It would undoubtedly 
take a law student more than eighteen months. 
In other words, for a student to become a full- 
fledged lawyer and to be an Advocate on the 
roll of the Bar Council, would normally take 
him 74 years or 84 years as the case may- be 
from the Higher Secondary Stage. It is reliably 
understood that the faculty of law of the 
University of Calcutta and the University 
College of Law, are not in favour of 3 year full- 
time and 4 year part-time law. course and the 
faculty has also passed a resolution to that 
effect. Jf that be the case one fails to under- 


stand why the Bar Council of India would foist 
something on the University af Calcutta when 
the University of Calcutta is not willing to 
accept it. - 


The idea of training is for the benefit-of the 
law students and it would be better if the 
system of training could be introduced along 
with the last year of the University Law 
Course and the University Course both for 
full-time as well as the part-time Jaw students 
should in all fairness be reduced to two years 
and three years for full-time and part-time 
students respectively. In most of the branches 
of study no training is obligatory after obtain- 
ing the University Degree. In the case of 
Engineering students, training is obligatory and 
is part of the University Course but where 
however there is a course of training after the 
University degree, for example, in the case of 
Medical graduates (the P. R. C. course) the 
trainees are paid an allowance during the period 
of training and hostel accommodation is pro- 
vided for them. It is strange that the State Bar 
Councils in India have prescribed one year 
course of practical training and a compulsory 
attendance of the lectures to be conducted by 
the State Bar Councils in India as well as an 
examination after the completion of one year 
course of practical training, and have not 
thought it fit to provide for any allowance to 
the law trainees or for any accommodation 
to facilities for them. Immediately after the 
Graduation or Post-Graduation from the 
University the students would have to vacate 
their College or University Hostels and the 
majority of the law trainees who come from 
outside the city would have to make their own 
arrangements so far as their food and lodging 
are concerned. The State Bar Council lectures 
as part of the practical training course as at 
the present moment are to beheld only at the 
High Coyrts and the attendance at the said 


lectures is compulsory. The Law trainees or 
the law graduates who propose to practise in 
the District Courts will no doubt have to be in 
touch with the District Law Courts for their 
real and effective practical training and for 
their theoretical practical training they will 
have to be present at the High Courts as well 
as for the lectures to be held under the auspic- 
es of the State Bar Councils at the High Courts 
in the city. One wonders in such cases how 
far State Bar Councils rule for one year practi- 
cal training as well as the lectures and the 
examination would be useful for law training. 
The idea of training is for the benefit of the 
law students or the law trainees but in all 
fairness the students should be allowed to 
complete this training along with the last year 
of their University. Law Course and that 
would perhaps solve the question of board 
and lodging for the District students. In all 
fairness it must be said that whatever training 
the State Bar Councils may give either through 
their lectures or through their examinations they 
would be of very little practical assistance to 
the new Advocates. What the new Advocates 
doreally require is a proper grinding at the 
Chamber of some Senior Lawyer either at the 
High Court or in the District Courts and this 
three year or four year degree course at the 
University level or this training, lectures and 
examination by the State Bar Councils are all 
theoretical and of no practical assistance toa 
new comer in the profession of law. Unless 
and until one does his own work he does not 
learn, this is an admitted fact and the Bar 
Council of India as well as the State Bar 
Councils would have done well to make the 
pupilage in a Chamber of a Senior Lawyer in 
High Court or in District Courts compulsory, 
which would have given the new Advocates 
proper grinding. An option should be given 
to the law students to complete this ‘“Chamber- 
Reading” either with the last year of their 


University course or perhaps after obtaining 
their degree but before enrolment. The Rules 
of the Bar Council of India with regard to the 
professional etiquette and conduct passed by 
its resolution No. 51/1965, (published in 1966 
All India Report, pp. 7-9), have also been 
subject to wide criticism among the lawyers in 
India, especially the Rule 33 which provides 
“An Advocate who has, at any time, advised in 
connection with the institution of a suit, appeal 
or other matter or has drawn pleadings, or 
acted for a party, shall not act, appear or plead 
for the opposite party”. This rule is far from 
satisfactory. In the hands of unscrupulous 
people this rule would mean that at some stage 
of proceeding if an Advocate drafts or gives an 
opinion, he would be estopped for ever from 
appearing against that particular party. There 
are parties who have large number of litigations 
in different courts of India and some of the 
litigations go on for years and years. If the 
lawyer has to remember whether at any 


_ particular time he has appeared or drafted or 


has given an opinion for a particular party the 
task is simply impossible. By this rule the Bar 
Council of India is also doing away with the 
principle of ‘Retainership’. One could under- 
stand this Rule, if it is confined to appearance 
against a particular party in a particular matter 
because the lawyer concerned has drafted or 
given an opinion or perhaps appeared at the 
earlier stage of that particular matter. But it 
should not operate as an estoppel in case of a 
lawyer from appearing against a particular 
party from whom perhaps, at some stage or 
other, he has done some drafting or given an 
opinion etc. There are cases when a lawyer is 
not briefed for hearing at the final stage or 
otherwise of a particular proceeding although 
he may have drafted a pleading or given an 
opinion at the earlier stage of the proceeding. 
In these circumstances, the Lawyer concerned 
should be entitled to accept brief from the 


other side by giving notice in proper form to 
the party for whom he has done something at 
the earlier stage of the proceeding. 


The relevant Rules of the General Council 
of Bar in England provides as follows : 


Role 15 of the Retainer Rules in connection 
with the conduct and Etiquette at the Bar. 

A counsel who has received a special retain- 
er is entitled to a brief on every occasion on 
which counsel is briefed in a proceeding to which 
the special retainer applies ; provided always— 

A special retainer does not entitle a Queen’s 
Counsel to a brief on any occasion on which it 
is usual to instruct a junior counsel only, 
and a junior counsel only has in fact been 
instructed. 


When more than one junior counsel has been 
retained, only one of such junior counsel is 
entitled to a brief on any occasion on which it 
is usual to instruct one junior counsel only, 
and one junior counsel only has in fact been 
instructed. 


Rule 20: (Appeals) 

When a counsel has held a brief for any 
party in any proceeding he shall not accept a 
general or special retainer or brief on an 
appeal (including in that expression appeal to 
the House of Lords and to the Privy Council), 
from any decision in such proceeding for any 
other party without giving the original client 
the opportunity of retaining or delivering a 
brief to him for such appeal. 


Rule 21: (Embarrassment) 

No counsel can be required to accept a 
retainer or brief or to advise or draw pleadings 
if he has previously advised another person on 
or in connection with the same matter, and he 


ought not to do so if he would be embarrassed 
in the discharge of his duty by reason of confi- 
dence reposed in him by such other person or 
if his acceptance of a retainer or brief or in- 
structions to draw pleadings or advise would be 
inconsistent with the obligation of any retainer 
held by him, and, if he has received any such 
retainer, brief or instructions inadvertently, he 
should return the same. 
Rule 22 : (Opinions and Pleadings) 
Subject to {the provisions of Rule 21, the 
employment of counsel to settle the writ or 
other document initiating any proceeding or 
any pleading or any affidavit therein, or to 
advise after the commencement of any proceed- 
ing, or to appear on any interlocutory applica- 
tion in any proceeding shall be equivalent to the 
delivery of a special retainer for that proceeding 
unless accompanied by express notice to the 
contrary, in which case counsel is not thereby 
precluded from acting for any other party. 


The General. Rulés with regard to Briefs 
and Pleadings in England further -provide that 
a Barrister who finds on receiving a brief that 
another barrister has previously been retained 
(within the meaning of Retainer Rule 15 or 
22 above), should not accept the brief without 
following the procedure which has been laid 
down by the General Council of Bar in England 
(pp. 36-37 of the Conduct and Etiquette at the 
Bar by W. W. Boulton, Secretary to the 
General Council of the Bar in England, 
published in 1957). 


Sooner the anomalies and the controversial 
Rules of the Bar Council of India as well 
as of the State Bar Councils are removed, peace 
would prevail in the minds of Law Students, 
Law Trainees and the Lawyersin India. The 
Bar Council of India and the States are elective 
bodies and as such they should consider the 


just demand of the Law Students, the Law 
Trainees and the Lawyers and reconsider their 
Rules : On reading these Rules framed by the 
Bar Council of India and the State Bar 
Councils, one cannot but help feeling that the 
Bar Councils lack imagination. 


INDISCIPLINE AND UNREST AMONG 
STUDENTS 


Indiscipline and unrest among the students 
in our country are quite frequent now-a-days. 
The values of life which were guiding force in 
the past are no longer the guiding force among 
the students. The students’ indiscipline is not 
confined to India alone but it is a world 
phenomenon, perhaps as an after effect of the 
last two world wars. Recent events show that 
‘It has become a common practice of some of 
the students to come out of the examination 
halls, snatch away the answer papers from the 
fellow examinees, to throw, hurl and break the 
chairs and desks in the Examination Halls to 
compel the fellow examinees to come out of 
the Examination Hall and if necessary, by use 
of threat and force and to disrupt the 
University or the Secondary Board’s examina- 
tions under some pretext or other. Recently 
Dr. V. K. R. V. Rao, Member-in-Charge of the 
Education in the Planning Commission, has 
asked the Government of India to appoint a 
National Commission or Committee headed by 
an eminent Indian Sociologist to enquire into 
the problems of students’ indiscipline and 
unrest. The student agitation, demonstration 
and vandalism have reached such a stage, that 
every day we find some University or College 
closed down for indefinite periods—but why ? 
The causes of indiscipline and unrest among the 
students in general are deep rooted. The 
‘overwhelming number of students going in for 
higher education come from the middle class 
families. The economic condition of the middle 


class society is desparate to-day. Parents and 
guardians can ill afford to provide the children 
with adequate educational facilities. Such 
students usually grow up to maturity in an 
atmosphere of discontent and frustration. Big 
families are gathered together in one or two 
rooms in the big cities in an uncongenial 
surrounding. Living space thus afforded is so 
very limited that the students of such families 
cannot find any separate accommodation for 
study. They are further discouraged by the 
frustrated lives of their elders. Students living 
in such atmosphere lose self-confidence and the 
urge to forge ahead. The students are also 
distracted to a’ considerable extent by the 
prevailing state of uncertainty and political 
unrest in the country. Apart from these socio- 
economic factors there are other causes also. 
These other factors are more or less political 
and/or connected therewith, i.e., The Teachers’ 
agitation and call of hartal for better scales of 
pay, increased fares over public transport 
services, call and observance of general strikes 
and bundhs, etc. Because of these strikes and 
hartals at periodical intervals, the students 
joining schools and colleges can hardly settle 
down to regular study. As a result they are 
susceptible to the influence of the political 
agitators and anti-social elements. To add to 
this the teacher politicians make the situation 
worse, Ifthe teachers of educational institu- 
tions are allowed to contest seats in the 
Legislatures or Municipal bodies and get 
themselves elected as members of one or the 
other political parties, it is on!y natural that 
such teachers may seek help of at least some 
of their students in carrying on the propaganda 
on his behalf or otherwise actively supporting 
the teachers’ candidature and the tender minds 
cannot resist the influence of their teacher. 


Furthermore, discontented teachers are apt 
to lose their sense of judgement and whether 


they desire it of not, in their sub-conscious 
mind they seem always to muse 4 
grievance against the organised society or the 
Government for their sufferings and this is 
found to be reflected in their talks and dealings 
with their students whether in the class room 
or outside. In some of the college or 
university unions it has been noticed that some 
students are getting elected as Union Office 
bearers year after year. Most of these students 
are not interested in studies or in the Union 
work and strive through the Union to consoli- 
date their ho!d over their fellow students and 
thereby getting an easy access to the political 
leaders for personal and political purposes 
rather than in study. 


Dearth of adequate educational facilities 
offered by the schools, colleges or universities 
in our country to their students is another 
important factor which is leading to students’ 
indiscipline and unrest. These educational 
institutions lack physical capacity, i.e., adequate 
number of full-size class room, laboratories, 
library and reading rooms, etc. Recreational 
facilities offered to the students are equally 
unsatisfactory. Students’ common room, 
canteen, play-grounds are conspicuous by their 
absence. Theclass rooms are congested and 
cramped for space, the laboratories are ill 
equipped and the common rooms are not 
properly furnished and/or the conditions is 
unhygienic. The health of the students in 
general are very poor and very little scope is 
offered to them in schools and colleges for 
regular physical exercise, outdoor games and 
sports. Another aspect of the problem is the 
large increase in the numbers of the students 
which has made personal contact between the 
teacher and the taught very difficult. In such 
an atmosphere even the well meaning teachers 
find it increasingly difficult to maintain discip- 
line in their institutions. Misgivings, mis-appre- 


hensions and even legitimate grievances on the 
part of the students do not come to the notice 
of either the teachers or the educational authori- 
ties and the problems which could have been 
easily solved if dictated at the earliest 
opportunity, grow with neglect and create both 
surprise and shock when they burst into massive 
exhibitions of students’ indiscipline at the 
Examination halls or at other places. There is 
also the dearth of properly qualified teachers in 
the schools, colleges and universities as a result 
when the students are sent up for their 
examinations they find their courses incomplete 
and are forced to depend on “NOTES” and 
“MADE EASY”. Furthermore, the influx in 
colleges and universities of students who are 
not properly qualified and/or not intellectually 
equipped to receive and/or to follow the higher 
education only increase the percentage of 
failures in the college and university examina- 
tions and this has caused hardship on the 
parents and the students and at the same time 
leads to a feeling of frustration among the 
students. Frustration in turn leads to indisci- 
pline among the students. The graduates also 
feel the uncertainty about the future, when they 
come out of the colleges and the - universities. 
Frustration among the students also have 
become acute because the ordinary students 
find that they cannot get a job unless they have 
some influence behind them and they see no 
future prospect. This is due to lack of suitable 
employment in the country. This is particularly 
true in the case of ordinary Arts, Science and 
Commerce students or graduates although for 
technical and specialised studies there is no 
dearth of employment in a growing country 
like ours. The remedy lies in equal opportunity 
for all and the job to each man according to 
his worth. The Government should enact a 
“Youth Employment Law” as in USA to put 
the jobless, aimless, helpless, hopeless, frustrated 
youngsters specially those who. have been 


students in schools and colleges on useful 
. projects. 


If some money is invested in salvaging the 
unemployable youngman of to-day in return 
tomorrow he can earn’a greater sum in his life 
time, besides becoming a worthy and useful 
member of the society. 


But above all it must be stated that the vast 
majority of ourstudents left to themselves are 
still good and well meaning and specially those 
who participate in sports and games are a body 
of well disciplined youngmen who are a credit 
to the Schools, Colleges and Universities and 
the Country. The political parties should 
continuously preach and practise that the 
students’ participation in political disputes and 
controversies is unnecessary, unwarranted and 
is detrimental to their academic interest. 


A HEARTY CONGRATULATIONS TO THE 
WORLD’S FIRST LAWYER SWIMMER 


Since Sri Mihir Sen’s article for the Law 
Journal giving an account of his successful 
crossing of the Palk Strait, went into the press, 
news has been flashed all over the world that 
Sri Seu has crossed the Straits of Gibralter, 
Dardenalis and Besforeous in course of six 
weeks. Thus, Sri Sen has fulfilled his life’s 
ambition to swim in the waters of Seven Seas 
touching the three continents of the world. 
A hatrick within six weeks and a very glorious 
and courageous achievement. Sri Sen’s 
performance is very creditable, indeed, specially 
in view of the fact that he only learnt swimming 
very late in his career—while he was a law 


student in England and he is an unorthodox - 


swimmer. Making four endeavours in course 
of one year is no mean task—even professional 
long distance swimmers would think twice 
before leaping for it. Our heartiest congratu- 


lations to Padmasree Mihir Sen—we are proud 
of him—more so when we think that he is the 
world’s first Barrister—nay world’s first ‘lawyer 
ocean-swimmer’ ever to perform this feat. 


INDONESIA 


Turning now to the international political 
scene, one notices with great relief the change in 
foreign policy of Indonesia. Indonesia has rejoin- 
ed the United Nations. There is also a changein 
her policy towards India ; her new foreign minis- 
ter is eager to cultivate the old ties with India. 
The present Military Government of Indonesia ts 
trying its best to overcome the undoings of its 
predecessor. After the last year’s counter revo- 
lution all the pro-Chinese leaders of Indonesia 
have been arrested and the former pro-Chinese 
Foreign Minister is now under trial along with 
ten other former Ministers of President Sukarno. 
Since October 1965 the powers of President 
Sukarno have been considerably curbed and 
steps are being taken to remove him from the 
Presidentship for life. The students are 
agitating and demonstrating in front of the 
Presidential Palace demanding the exile of 
President Sukarno and his second wife. Report 
says that the President is contemplating a 
pilgrimage to Mecca—one does not know 
whether this is preparatory to his retirement or 
not. Meanwhile Peking is silent and closely 
watching the developments in Indonesia waiting 
for an opportune moment. The mind of the 
modern Imperialist power is very hard to 
understand and she has her own code of rights 
and wrongs. 


THE FALKLAND ISLANDS 


Britain is having a rather uneasy time for 
the past few years. Over the Argentina’s claim 
of sovereignty over the lonely British ruled 
Falkland Islands, in the South of Atlantic, 
about 300 miles off the coast of Argentina. 


+ 


During the last two world wars the 
Falkland Islands were the British Naval Base 
in the Atlantic. During the first World 
War the British Navy. won a decisive -naval 
battle against the German. Navy near the 
Falkland Islands. The Falkland Islands hold 
a key strategic position in the Atlantic. 


Argentina’s claim over the Falkland Islands 
is based upon the continuity theory. Although 
Argentina has no actual control over these 
small Islands in the Atlantic but she claims on 
the ground of occupation of the geographically 
dependant island areas. The continuity theory 
has been extended to cover claims on the basis 
of geographical units and few years ago she 
obtained an award in her favour from the 
International Court over her claim on the South 
Atlantic Islands. 


But recently the climax was reached when 
the Argentina extremists fired on the British 
Embassy residence in their endeavour to kidnap 
the Queen’s Consort the Duke of Edinburough 
and to demand the Falkland Islands as the 
ransom. Although the report of the alleged 
firing on the British Embassy residence may not 
be true as there is no confirmation from the 
British Embassy circle, but the fact remains 
that the dispute between Britain and Argentina 
over the suzerainty of the Falkland Islands 
has been going on since the time of Elizabeth 
the first. And who knows who has a better 
title over these islands in the South of Atlantic ? 


VIETNAM 


In our last editorial we mentioned about the 
Vietnam and expressed a pious hope that in 
the interest of world peace, if not for anything 
else, the Vietnamese conflict must come to an 
end. But since then a year has rolled out, but 
the position remains just the same if not worse. 


~ 


Sadly enough the “fighting goes on which is a. 
great tragedy. 


The Vietnamese conflict is characterised by 
such methods of the military strategy, as con- . 
quest-propaganda, infiltration and subversive 
activities. The followers of Mao believe that 
“Political power grows out of the barrel of a 
gun”. These, therefore, must be put to an 
end in order to restore peace and unity in 
Vietnam. There must be neutral approach to 
the Vietnamese issue and one of the other 
pre-requisites being the suspension of U. S. 
bombing 


President Johnson’s new move through a 
‘Seven Nation Summit’ to chart both the 
progress of the war and the chances of peace 
in Vietnam will not serve the purpose of peace 
and on the contrary it would aggravate the 
situation. Hanoi has already rejected the U. S. 
peace moves over the Vietnam as an “insolent 
carrot stick policy”. If U. S. A.-really wants 
peace in Vietnam then the non-aligned countries 
of the world should be requested to sit ata 
Conference table and find out a formula which 
would be acceptable to both the parties. 


“The harsh guns that now sound in Vietnam 
must be made the last echo of another past, 
and the rational talk of the Conference table 
must open the way to the fulfilment of a 
peaceful future.” It is true that North and 
South Vietnam should realise that they should 
not be used as pawns in the hands of others. 
Such a realisation would amount to a step 
forward towards peace and order. 


A NEW STATE IS BORN 


Lesotho (formerly Basuto land ) the new 
independent Statein the dark Continent of 
Africa has come into existence on October 4, 


1966. It is the first British territory in Africa 
to attain independence as a Constitutional 
Monarchy. The new State is entirely surrounded 


by the territory of Republic of South Africa. 


The Prime Minister of Lesotho, Chief Leabua 
Jonathan believes in anti-communism and anti- 
apartheid but he favours co-operation with 
South Africa as an economic necessity. It is 
the only independent black African State openly 
and actively co-operating with the South 
African Government on its own volition. 
Political strifes and religious differences are 
predominant in this newly born State. Basuto 
land was one of the three British Protectorates 
in South Africa. 


The geographical position makes Lesotho 
an emergent State to be watched with interest 
and with deep concern. 


RHODESIA 


Rhodesia unilaterally declared the indepen- 
dence in 1965 and she still continues to enjoy 
the excursion into illegal independence, inspite 
of Harold Wilson’s efforts to bring Ian Smith 
to terms. 


If by Christmas Rhodesia did not come to 
terms with Britain, Wilson committed his 
Government not only to withdraw all previous 
proposals for a settlement but to go before the 
United Nations with full Commonwealth 
support in order to seek mandatory sanctions 
against Salisbury regime. This is regarded as 
Ian Smith’s last chance. But the Common- 
wealth’s Afro-Asian and Caribbean group is 
sceptical that Smith will be brought to heel. 
But Salisbury remains completely indifferent to 
the British Prime Minister’s sentiments. 


A Few words about our outgoing 
Principal 


Dr. Pramathanath Bandopadhyay, our 
beloved Principal, retired from the University 
College of Law with effect from 1st February, 
1966. Since 1916 till 31st January 1966 
Dr. Bandopadhyay has served the Law College 
and the University of Calcutta in various 
‘capacities to the best of his ability and to the 
‘best interest of his alma mater and with his 
retirement we come to the end.of a great era in 
‘the history of the University of Calcutta. 


Dr. Bandopadhyay has spent the best part 
of his life in the service of the University of 
Calcutta and the Law College. Dr. Bando- 


padhyay was first appointed the Principal of- 


the Law College in the year 1938. Prior to 
that for many years he served the Law College 
as a Lecturer and later on as the Vice-Principal. 
From 1946 to 1949, Dr. Bandopadhyay was 
for two terms the . Vice-Chancellor of the 
University of Calcutta. In 1938 when 
Dr. Bandopadhyay was appointed the 
Principal of this College, there were only 500 
students in the Law College. By sole untiring 
efforts the number of students increased from 
500 to 4,500 in 1966. The number of staff 
both teaching or otherwise has also increased 
considerably during this period between 1938 
and 1966. During his tenure of Office asa 
Lecturer, the Vice-Principal and the Principal 
of this College since 30th of May 1919 till 31st 
January 1966, Dr. Bandopadhyay has rendered 
immense service to the cause of the legal edu- 
cation in Bengal. Most of the law graduates of 
Bengal during the last 46 years have passed thro- 
ugh the eminent hands of Dr. Bandopadhyay. 


In 1948 during the tenure of Dr. Bandopadhyay ` 


as the Vice-Chancellor of the University of 
Calcutta, the long standing case for Bengali 
obtained further response. Examinees in L.A., 
I. Sc., B. A. and B. Sc. (Pass) and B.Com. 
were given the option to write answers in 
Bengali in all subjects except the language 
papers. Dr. Bandopadhyay stood first class 
firstin B. A. Honours in History from the 
University of Calcutta in 1913. He stood first 
class first in the M. A. Examination in History 


’ in 1915 and Bachelor of Law Examination in 


1917 from the University of Calcutta. 
Dr. Bandopadhyay was awarded Premchand 
Roychand Scholarship and Annath Dev. 
Research Price in Law by the University of 
Calcutta in 1919. Dr. Bandopadhyay was 
called to the Bar from the Hon’ble Society of 
Lincoln’s Inn in the year 1929. On 3lst May, 
1947 the Senate of the University of Calcutta 
conferred upon Dr. Bandopadhyay the status 
of a University Professor in recognition of his 
services rendered to the Department of History. 
In 1947, Dr. Bandopadhyay was appointed the 
Tagore Law Lecturer by the University 
of Calcutta. He was also a Lecturer in the 
Post-Graduate Department in History of the 
University of Calcutta for a number of years. 


The McGill University of Canada conferred 
upon him the Degree of Doctor of Law 
(Honoris Causa) and the University of Calcutta 
conferred upon him the Degree of Doctor of 
Literature (Honoris Causa). He was also a 
great scholar in Sanskrit and for his learning 
in Sanskrit, he has been awarded the Vidya- 
vachaspati, 
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Dr. Bandopadhyay served the University of 
Calcutta as a member of the Senate from 1919 
to 1954 as elected member from the constituency 
of the Registered Graduates. Dr. Bandopadhyay 
was also a member of the Senate of the 
University of Calcutta under the 1951 Act 
since its operation till the end of January 1966. 
Dr. Bandopadhyay was an elected member of 
the Syndicate of the University of Calcutta 
from 1919 to 1966. Dr. Bandopadhyay was a 
member of the Council of Post Graduate 
Teaching in Arts for about 37 years-and was 
also its President in 1947-49. In 1949 


Dr. Bandopadhyay was also elected the- 


President- of the Council of Post-Graduate 
Teaching in Science. Dr. Bandopadhyay was 
also a member of the Academic Council of the 
University of Calcutta since its inception under 
the 1951 Act and various other bodies of 
the University of Calcutta for the last 47 
years. For a number of years till his retire- 
ment, Dr. Bandopadhyay was a member of the 
Faculty of Arts and Law of the University of 
Calcutta. He was also the Chairman of the 
Board of Studies of Law of the above 
University. wae 


Dr. Bandopadhyay represented the Univer- 
- sity of Calcutta and all the other Indian Univer- 
sities at the Commonwealth Vice-Chancellors’ 
Conference held in England in 1948- and he 
was the sole representative of the Indian 
Universities to the Commonwealth - Universities 
Conference held in Canada in 1949. Dr. Bando- 
padhyay represented the Government of India 
at the conference of the United Nation 
Educational and Scientific Organisations at 
Beirut in 1948. “He also represented the 
Calcutta University at the inauguration of 
the conference, of all Asian Educationisis 
Conference held in Japan in 1960. _ 


Dr. Bandopadhyay was invited by different 
Universities in India such as Benares, Bhopal, 


Lucknow, Patna, Gorakhpur and Dacca (now 
in Pakistan) to be a member of their various 
academic bodies and institutions including the 
facultiés of law and the Board of Law. 


Dr. Bandopadhyay was the Editor-in-Chief 
and edited the History of the Calcutta Univer- 
sity for 100 years at the time of the Centinary 
Celebrations of the University of Calcutta in 
two volumes. He is the auther of many 
books including “International Law and 
Custom in Ancient India”, 


Dr. Bandopadhyay was an elected member 
of the Legislative Assembly of the undivided 
Béngal and in 1941-43 he was the Judicial 
Minister of the Government of Bengal in the 
Coalition Cabinet of late Sir A.K. Fazlul Huq. 


“Dr. Bandopadhyay was not only an erudite 
scholar, an able administrator, teacher of great 
eminence and a jurist butalso a man with a 
golden heart. Every person who has had the 
chance of coming in contact with him could not 
but feel that Dr. Bandopadhyay was not only 
sympathetic to his cause but he was one of 
them. He was the heart and soul of the 
University College of law. The teachers, the 


Students, the staff of the Law College as well as 


of the University of Calcutta whenever they 
were in difficulty in some form or the other, 
they came to Dr. Bandopadhyay for his guidance 
and help and have always found him patient 
and very sympathetic to their cause. He was 
the friend of the students and the teachers 
alike and he is missed by all who know him. He 
is the last relic of the generation which is fast 
decaying from our society. In fact during the 
last 47 years, most of the law graduates of 
Bengal including eminent Jurists, Judges, 
Lawyers, Teachers, Administrators and Legisla- 
tors were the disciples of Dr. Bandopadhyay 
and this fact in itself is no mean tribute to this 
great teacher (Acharya). He was an institution 


in himself. Dr. Bandopadhyay’s retirement 
from the Law College and the University of 
Calcutta has been a great loss both to this 
College and to this University ata time when 
both the Law College and the University of 
Calcutta need his, able guidance specially when 
the new full-time course in Law is about to be 


= 
~ 


started in this University at the new building 
(which is now under Construction) : 


However, when we look upon Dr. Bando- 
padhyay as a teacher, as a jurist, as an adminis- 
trator, as a legislator, as a scholar, as an 
author, as a lawyer and asa man, he appears 
to be equally great. 


A TRAVELLING OPINION 


SERJEANT Fazakerley, 


an eminent Chancery 


barrister in the time of Lord Hardwicke, being on a visit 
in the country during the long vacation, was one day riding - 
out with a rich squire who happened at that time to be 
about engaging in a lawsuit, and thought it a good oppor- 
tunity to pump an opinion out of the counsellor gratis. 
The serjeant gave his opinion in such a way that the squire 
was encouraged to go on with the suit, which, however, 
he lost, after expending considerable sums. Irritated by 
his disappointment he waited upon the serjeant at his 
chambers, and exclaimed ‘‘Zounds, Mr. Serjeant, here I 


have lost £ 3000 by your advice”, 


“By my advice”, said 


Fazakerley, “how can that be ? I don’t remember giving 


you my advice ; but let me look over my book”. 


“ Book l!” 


exclaimed the squire, “there is no occasion to look at your 
book. It was when we were riding together last autumn 


near Pembridge, 


in Herefordshire”. 
the serjeant, “now I remember something of it; 
neighbour, that was only my travelling opinion, and my 


“Oh ! “exclaimed 
but, 


opinion is never to be relied on except it is registered in 


my fee-book’’. 


The United Nations 


By Hon’ble Mr. Justice D. N. SINHA, 
Chief Justice, Calcutta High Court. ; 


HE Tashkent declaration, a historic 

agreement between India and Pakistan 
to live in peace, has drawn the attention of 
the world to these two Asiatic countries. 
But this agreement, which is a brave attempt 
on the part of our erstwhile Prime Minister, 
the late lamented Shri Lal Bahadur Sastri, is 
only a phase in the bitter ideological struggle 
between India and Pakistan. While we can 
but earnestly pray that the fluttering dove of 
peace may again settle upon this land, we 
must on no account forget the genesis of the 
struggle and be alive to its realities. The real 
dispute between the parties centres round 
the Kashmir question. Pakistan has always 
wanted Kashmir to be a part of herself and 
the invasion of Kashmir in 1949-50 by tribes- 
men and others with the connivance of Pakistan 
is by now, part of history. Thereafter, 
the dispute was referred by India to the 
United Nations and it is said that Pandit 
Jawaharlal Nehru agreed to the holding 
of a plebiscite in Kashmir, provided that 
Pakistan vacated the whole of Kashmir. It 
has not done so, and is in possession of a part 
of it. The United Nations -provided a team 
of observers, to see that peace was maintained, 
but beyond this, it has not been able to do 
much. The mattercame to a head in 1965, 
when Pakistan sent armed bands of infiltrators 
into Kashmir once again, and finally invaded 
Kashmir at Chhamb. What happened there- 


i 


after is fresh in our memory. Our valiant 
Jawans contained the invasion and performed 
wondrous acts of valour in the field of battle. 
The United Nations intervened once more 
and ordered a cease-fire. There was an uneasy 
cease-fire with numerous violations. But 
the very fact that the United Nations could 
intervene and effect a stoppage of actual 
conflict, is by no means a mean achievement. 
If the war had not stopped, we could never 
hope for the magnificent Tashkent declaration 
and for all we know, a bloody struggle might 
still be raging. 


These happenings have however focussed 
the attention of Indians to the United Nations. 
Many are unsatisfied ( not without reason ) 
at the wordings of the cease-fire resolution 
passed by the United Nations. People are 
asking whether it is not an attempt-at inter- 
ference in the internal affairs of a sovereign 
country. It is for this reason, that every 
student of legal history should study the 
origin and history of the United Nations. 
Many interesting questions might be asked— 
' What is the legal status of this august body ? 
Under what right does it take upon itself the 
task of ordering a cease-fire amongst combat- 
ants, and to what extent can it interfere in 
internal matters of a sovereign nation. Most 


‘people have only a rudimentary idea of the 


existence of the United Nations and are, 
therefore, unable to form their independent 
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opinion when a point arises for criticism of 
the United Nations. In order to do justice to 
it, we must know a little of the history of this 
institution, its problems and its achievements. 
“The United Nations” came into existence 
asa result of the Second World War. After 
the First World War was created a body called 
the “League of Nations’, in an attempt to 
promote international co-operation and to 
achieve international peace and security and 
to outlaw war. It was the brain-child of 
President Woodrow Wilson of the United 
States of America, but ultimately it was 
established in Europe with its headquarters at 
Geneva and the United States itself declined 
to bc a member. It was a reflex action by a 
war-weary world with the horror and 
destruction of war still vivid in its memory. 
The League of Nations or the “League of the 
Covenant” as it was called, was a voluntary 
association of States and its primary purpose 
was the maintenance of international peace 
and security on the basis of law and justice. 
It must be recorded with profound regret, 
however, that inspite of its noble idea the 
effort failed and the League of Nations had to 
be liquidated. The- reasons for its failures, 
however, require some consideration, because 
they must serve as warnings of the pitfalls that 
lie in the path of peace. Not one of us would 
like the United -Nations to go the same way. 
But it must avoid the pitfalls. The first reason 
why the League failed was because it wasa 
League of victorious nations. Although subse- 
quently, some of the defeated nations were, taken 
into the fold; by and far it was an institution 
which was in aid of the Allies, who emerged 
victorious from the armegeddon. Consequently, 
it was used for the perpetuation of the evils of 
colonialism, served to sustain the power of 
the oppressor and brought little relief to the 
oppressed. War as such was not outlawed 


but only made illegal when it was commenced 
without complying with the requirements of 
the Covenant of the League. It was left to 
each member to decide whether a breach had 
occurred or an act of war had been committed. 
The system was wholly unworkable. After an 
initial success in dealing with the Graeco- 
Bulgarian crisis of 1925, and a less spect- 
acular achievement in the Chaco dispute of 
1928, the League witnessed the invasion of 
Manchuria in 1931 by Japan. It failed to 
interfere on the flimsy ground that no war had 
been declared. Next came the Italo-Abyssinian 
war of 1934-35 when Musolini with superior 
armaments brashly invaded the almost unarmed 
State of Abyssinia (Ethiopia) in 1934-35. 
Apart from some half-hearted economic 
sanctions against Italy, nothing was done by 
the League and Abyssinia was conquered by 
Italy. In 1936, when the German marched 
into the Rhineland, in 1938 when it marched 
into Austria, and in 1939 when it marched into 
Czechoslovakia, the League failed to take any 
action. When Russia invaded Finland in 1939, 
it was thrown out of the League but no 
effective steps were taken to stop the invasion. 
Suiting their own convenience, Germany and 
Japan withdrew from the League. The 
German invasion of Poland in 1939 which 
gave rise to the Second World War was the 
final failure. The League rightly came to an 
ignominous end. But the inherent idea that 
there should be an international body to 
preserve peace on earth was never given up. 
The failure of the League of Nations to avert 
a Second World War did not destroy the 
conviction, shared by many, that only by some 
form of general organisation of States could a 
system otf collective security be > achieved 
which would protect the international 
community from the scourge of war. Even 
in 1941, the Allies were calling themselves 


Pd 
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“The United Nations” and in 1943 the Moscow 
declaration had recognised “the necessity of 
establishing at.the earliest practicable date a 
general international organisation, based upon 


the principle of sovereign equality of all peace- . 


loving States, large -and small, for the 
maintenance of international peace and 
security”. The formulation of definite plans 
for such an:organisation took shape in stages, 
at Teheran in 1943, at Dumbarton Oaks in 
1944, at Yalta. in 1945 and, finally, at the San 
Francisco Conference in 1945, where fifty 
governments, upon the basis of the Dumbarton 
Oaks proposals prepared by the four sponsoring 
States, together drafted the United Nations 
Charter. i 


The organisation created by the Charter 
s not a “super-State” or anything resembling 
a world government. Itis first. and foremost 
a collective security system. For the guidance 
of the organisation -and its „members, the 
Charter prescribed certain principles which are 
mostly listed in Art. 2. The first of these 
principles is that of the “sovereign equality” 
of all members. Thus, the United Nations 15 
not a world state; it provides for no world 
government. The usual powers of Government 
are left to the members of the United Nations 
and its organs have only those functions and 
powers which are granted to them. In no case, 
except for the power of the Security Council to 
direct members to apply political, economic 
and military measures to maintain international 
peace and security, is an organ of the United 
Nations empowered to obligate any member 
to take any substantive action in its relations 
with -other States except with its consent. 
Further, just as every State must voluntarily 
wish'-to be a member, so it can decide to 
withdraw and discontinue the membership. 
( For example, Indonesia has recently done so ) 
Closely related to the principle of sovereign 


equality is the principle set forth in Art. 2 
paragraph 7 which provides as follows : 
“Nothing contained in the present Charter 
shall authorize the United Nations to 
intervene in matters which are essentially 
within the domestic jurisdiction of any 
. State or shall require the Members to 
‘submit such matters to settlement under 
the present Charter; but this principle 
shall not prejudice the application of 
. enforcement measures under Chapter YH.” 


` This provision has come up for considera- 
tion in connection with our dispute with 
Pakistan. I shall presently refer to it. The 
Charter provides for two categories of 
Members : first, those States that became 
Members by signing ‘the Charter at San 
Francisco. They ‘are known as “Permanent 
Members”, namely, China, France, U.S.S.R., 
U.K. and U.S.A. These five “Permanent 
Members” have special voting rights, the most 
important of which is the power of ‘Veto’. 
In other words, no resolution of the Security 
Council can be effective unless all the 
permanent members agree to it. In criticising 
the United Nations, the first subject of criticism 
is always levelled at this power of Veto. As 
matters stand at present, however, the exercise 
of such a power is inescapable. Since the 
great powers are in the ultimate analysis, 
responsible for the preservation of peace, it 
would be impossible to make them carry out 
their responsibilities against their wishes. By 
and far, it has worked well. There are six 
principal organs of the United Nations, namely 
The General Assembly, The Security Council, 
The Economic and Social Council, The 
Trusteeship Council, The International Court 
of Justice and The Secretariat. There are 
innumerable subsidiary bodies which have been 
formed to carry out the objects of the United 
Nations, some of which will presently be 
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mentioned. The most important organ is the 
Security Council. It is the executive organ of 
the United Nations. Art. 23 provides that the 
Security Council shall consist of eleven 
Members of which five are permanent Members 
mentioned above. The other six Members are 
elected for two years by the General Assembly 
from out of the non-permanent Members. It 
is the Security Council which is primarily 
responsible for the maintenance of international 
peace and security. It does thisin two ways. 
Firstly, by a pacific settlement of dispute and 
secondly, by enforcement action. That is to 
say, by enforcement of sanctions against those 
who commit breaches of peace. Such 
sanctions may in particular cases involve 
military action. At one time it was hoped 
that the United Nations might build up a 
military force of its own. But this dream has 
never been realised. The General Assembly is- 
the plenary organ of the United Nations 
consisting of all the Member States, each with 
one vote but entitled to five representatives. It 
has thus become a world forum and an effectiye 
sounding-board for world opinion. The 
General Assembly, however, cannot take any 
executive action. It is more or less a 
deliberative organ which provides by way of 
recommendation, which has no binding power. 
The principle of Veto does not apply to the 
resolution of the General Assembly. That is 
why, lately, an attempt has been made to 
increase the scope and powers of the Genera] 
Assembly to ensure that it can take some 
“action” instead of mere recommendations in 
that behalf. This has however not been found 
possible as yet. 


It was however, early recognised that in 
order to ensure peace and security all over the 
World, conditions must be brought about which 
will encourage peace and discourage the breach 


of it. As long as the world is divided into 
poor and wealthy nations, as long as the 
greater part of the world is subject to hunger, 
disease and oppression, the ideal of world- 
peace cannot be fully attained. It is for this 
purpose that one of the principal objects of the 
United Nations is to ensure the economic and 
social advancement of the world, and 
particularly of backward races. That is why 
the Economic and Social Council is of the 
greatest importance. Next, we have the 
International Court of Justice. This is an 
attempt to provide a forum for arbitration in 
case of disputes between nations. However, 
the parties to such disputes must voluntarily 
submit to its jurisdiction. They can not be 
compelled to do so. 


Before I proceed further I must refer to the 
achievements of the United Nations. It is 
easy to criticise this august body, without 
appreciating the signal services it has rendered 
to the civilised world for the last 20 years. The 
following are some of the important services 
rendered by the United Nations — 


1. Supplied the peace-keeping force in the 
Congo to protect the newly-independent 
nation against external aggression and 
to maintain internal law and order. 
Indian troops and air force personnel 
formed part of the force. 


2. Negotiated cease-fire between Israel and 
the Arab States. 


3. Resolved the Suez crisis by agreement 
on withdrawal of Israeli, British and 
French forces from Egyptian territory. 
Established the first international 
peace-keeping force, viz., the United 
Nations Emergency Force (UNEF) to 
preserve peace in the area. This 
included an Indian contingent. The 
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UNEF still patrols the Egyptian-Israeli 

` armistice demarcation line and the 
international frontier south of the 
- Gaza strip. 


Took collective action by armed force 
to throw back communist aggressors 
against South Korea and helped to 
achieve an armistice. Indian Defence 
Forces assisted in implementing the 
Korea truce agreement. 


beneficial are the achievements in the sphere of 
social and economic improvement in the world. 
The following are some of its achievements :— 


L. 


Estabiished the Children’s Emergency 


, Fund (UNICEF) to help children and 


youth throughout the world in health, 
nutrition, social welfare, education and 
vocational training. This is of the 
greatest importance because two-thirds 
of the world’s children live in poverty 
and nearly one-half of the world’s 


Intervened to arrange a cease-fire children have no means of receiving 

between the Turkish and Greek ndati. 

communities on the Mediterranean 

island of Cyprus. India’s General ‘2. Promoted the International Labour 

K. S. Thimmayya commanded the U.N. Organization (ILO) to improve labour 

peace-keeplng force. conditions and living standards, draft 
l a labour codes, and encourage economic 

It has acted and is still acting in the - < and social stability. 

Indo-Pakistan hostilities over Kashmir, 

3. Promoted the formation of the Food 


negotiating cease-fire agreement in 1949 
and again in 1965. 


. It has called on the Government. of 
South Africa to end its policy of 
apartheid. It has called upon the U.K. 


and Agriculture Organization (FAO) 
to increase world production of food, 


launching the international Freedom 


from hunger campaign. 


to discontinue its military base at Aden. 4 Established the U. N. Educational, 
It has called upon the U.K. to prevent, Scientific and Cultural Organization 
if necessary, by force, the unilateral (UNESCO) to combat illiteracy, raise 
declaration of independence by Southern standards of living through education, 
Rhodesia. ; science and culture. i 

It has assisted in the signing of the 5. Helped to form the World Health 


limited Nuclear test-ban treaty, prohibt- 
ing all nuclear explosions except those 
underground. 


. It has adopted the Universal Declaration 

of Human Rights (December 10 is 
observed throughout: the world as the 
Human Rights Day). 


Organization (WHO) to spread know- 
ledge of health and nutrition, to fight 
malaria, smallpox, venereal disease, 
cholera. yaws, tuberculosis and other 
mass diseases, and to promote maternal 
and child health. 


} ; 
Numerous other committees and orga- 


nizations have been promoted or encouraged, 
e.g., The International Law Commission, The 


These are some of its political achievements. 
In my opinion, not less spectacular and 
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International Monetary Fund, The Inter- 
national Bank for Reconstruction and Deve- 
lopment, The International Finance Corpo- 
ration and the World Meteorological 
Organization. 


In this background, we must realise that in 
criticising the United Nations, we must not 
only consider its shortcomings but the 
immensity of the services rendered by it. It is 
true that when the United Nations was first 
created, the founders were over-optimistic ; 
but on the other hand, the impressive record of 
the achievements of the United Nations is 
sufficient to show that there is no substitute for 
it, that without it the world would be a poorer 
place to live in. During the last 20 years, the 
world has been on the brink of conflagrations, 
which was controlled, if not stopped altogether, 
.by the United Nations. One of the glaring 
evidence of the popularity of the United 
Nations is the increase in its membership. 
When the Charter was signed on June 26, 1945, 
it was signed by the United States and 49 other 
nations. On September 22, 1965 the United 
Nations consists of 117 members. Only one of 
its members, namely, Indonesia has resigned 
from membership. India participated in the 
drafting of the United Nations Charter at the 
San Francisco Conference in 1945. She was 
one of the 51 original U. N. members, to be 
admitted to the United Nations on October 30, 
1945. She served as one of the non-permanent 
members of the Security Council in 1950 and 1951, 
and was a member of the Economic and Social 
Council, 1946-47, 1949, 1951, 1953-55, 1962-64. 
India has been represented on as many as 39 
U. N. Commissions, Committees and Sub- 
Committees. during 1663-64. Like all member 
nations, India shares the cost of the United 
Nations. In 1964 it contributed Rs. 88 lakhs, 
amounting to 2.03 per cent of the annual 


budget. In addition, India supports U. N. aid 
programmes. In 1965 she has pledged Rs. 1.02 
crores to the U.N. Special Fund, Rs. 42 lakhs 
to the Expanded Programme of Technical 
Assistance, Rs. 23.75 lakhs for 1963-64 to the 
World Food Programme. India’s subscription 
to the World Bank and its affiliates amounts 
to about Rs. 21 crores. India has supplied 
military assistance in Congo, Gaza, Cyprus and 
elsewhere. India has, therefore, taken a sub- 
stantial, if not a leading part, in the activities 
of the United Nations. 


It is, therefore, clear that India is not only 
an active participant of the United Nations, 
but is deeply committed to its aims and objects. 
She has played her part fully in the mission of 
ensuring peace and justice in the world. Inspite - 
of the United Nations however, the world is 
still far from having achieved peace. India 
herself has been the victim of aggression, thrice 
during the 18. years of her existence after the 
British granted her independence. Once by the 
Chinese and twice by Pakistan. The last 
ageression by Pakistan in an undeclared war, 
which has still not ended. At first, armed 
infiltrators were introduced into the valley of 
Kashmir by Pakistan and later on, the Pakistan 
army supported by the highly sophisticated 
armour gifted to it by the U.S.A. purely for 
the purposes of counteracting communism, 
invaded India at Chhamb. India gave the only 
answer that Pakistan understands—retaliation. 
The United Nations intervened and there conti- 
nues an uneasy cease-fire. Up-to-date, Pakistan 
has been guilty of more than a thousand acts of 
cease-fire violations. The historic declaration 
at Tashkent appears to be a hopeful ray in 
this ominous cloud of despair. Let us hope 
that it would achieve, what it sets out to do, 
namely, to bring peace upon this Sub-continent,. 
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. Itis not.the object of this article to enter 
into a controversy as regards the actions of the 
United Nations. But, in extolling its virtues, a 


note of caution must be sounded. In the report _ 


of General Nimmo, who was appointed by the 
United Natious, it is clearly mentioned that 
Pakistan is the aggressor, and yet the United Na- 
‘tions and its Secretary General have maintained 
a curious silence over it, and insist on treating 
both the aggressor and the victim in the same’ 
category. Then again, it entertained a com- 
plaint by Pakistan about alleged acis of 
oppression by India in Kashmir, a purely 
domestic matter which under Art. 2 (7) 
mentioned earlier cannot be gone into by the 
United Nations, without the consent of the 
parties. Perhaps, it will be said that the 
United Nations must act with circumspection, 
otherwise the party dealt with severely might 
withdraw. It is here that a word of caution is 
necessary. The Late Prime Minister Sastri 
had rightly pointed out that the failure of the 
League of Nations to pull up Italy in its 
aggression against Ethiopia sowed the seed of 
its destruction and the United Nations should 
beware of such acts. If the aggressor is to be 
equated with the victim, then the whole edifice 
of the United Nations must crumble down. 
The eloquence of its Charter then, becomes a 
meaningless verbiage of “sound and fury which 
signifies nothing”. Every right-thinking person 
must condemn the use of vulgar abuses hurled 
by the Foreign Minister of Pakistan, 
Mr. Bhutto, on the floor of the United 


Nations; but the most astonishing spectacle -7 


is that neither the Chairman nor a single 
member objected to the use of such in- 
temperate language within the august walls of 
the United Nations, while India was absent, 
having walked-out earlier in protest at the 
violation of Art. 2 (7) of the Charter. It is 
however reassuring that the world is slowly 
e 


coming to appreciate the point of view of India, 
and is beginning to assess Pakistan and its 
aggression, in the proper light. 


In putting forward these few objections how- 
ever, it must not be thought that I am inspired 
by any idea of carping criticism. They are spok- 
en more in sorrow than in anger. On the other 
hand, we should consider where we would be 
without the United Nation. During the last 
twenty years, there have been a number of 
occasions when ‘a tiny conflagration, might 
have snowballed into another world war. Such 
occasion nearly arose during the blockade of 
Berlin and the Cuban episode. It was, however, 
the existence of the United Nations which 
avoided such a dire calamity, with the horrors 
of Nuclear warfare. It was the only forum in 
which the disputing nations could ventilate 
their views over the table, rather than in the 
field of battle. In Korea, Israel, Congo, 
Cyprus, and India, the United Nations has 
intervened and has at least stopped actual 
warfare. The question to be asked is not how 
much the United Nations has achieved, but 
where would we be without it. The world is 
agreed that there must be international peace, 
but no ideal method has been found to make it 
effective. The United Nations is the nearest 
attempt to a solution. Until we discover a 
new method, i.e, a hundred per cent. fool-proof 
way of ensuring universal peace with justice, 
we must consider ourselves lucky to have the 
United Nations and must thank Providence for 
its existence. We must also pray for its 
continuance until the time when the dove of 
peace finally elects to sit down peacefully upon 
a war-less world. The historic declaration at 
Tashkent was executed outside the walls of the 
United Nations, mainly at the intervention of 
Mr. Kosygin of Russia. But we must not 
forget that in reality it owes its origin to the 
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United Nations. If the United Nations had not 
lutervened to establish a cease-fire, there would 
never have been a meeting at Tashkent. How 
the Tashkent declaration will be implemented is 
still anybody’s guess. The first set-back was 
the unfortunate death of one of its sponsors, 


However, the United Nations has sown amongst 
the nations of the world the seed of mutual 
understanding and the pressing necessity of 
avoidances of warfare. Let us fervently hope 


that the Tashkent declaration will work out in 


peace-loving Prime 


Minister Sastri, 


COURTESY AND ECONOMY 


SIR JOHN TREVOR was of most penurious habits. 
When he was Master of the Rolls, he residcd, for the sake 
of economy, at the Rolls House in Chancery Lane. One 
day, when quietly enjoying his wine after dinner by himself, 
his cousin, Roderic Lloyd, was unexpectedly introduced 
to him by a side door. “You rascal’, said Trevor to his 
servant, “how dare you bring my cousin, Roderic Lloyd, 
Esquire, Prothonotary of North Wales, Marshal to Baron 
Price and so forth and so forth, up my back stairs ? Take. 
my cousin, Roderic, Lloyd, Esquire, Prothonotary of North 
Wales, Marshal! to Baron Price, and so forth, you rascal, 
take him instantly down my back stairs, and bring him up 
by my front stairs.” Roderic in vain remonstrated, and 
whilst he was conducted dowu one and up the other pair of 
stairs, Sir John Trevor removed the bottles and the glasses. 


the spirit in which it was conceived. 
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The Judiciary, 


Indian & American 


An introductory talk 

By THE Hon’ble MR. Justice P. B. MUKHERII,. 
Dean of the Faculty of Law, University of 
Calcutta, delivered on 8th September, 1965 


N behalf of the West Bengal State Law- 

yers’ Association, I have great pleasu rein 
welcoming Judge Raymond Pace Alexander. One 
of the great objects of this State Lawyers’ Asso- 
ciation is to meet eminent lawyers, jurists and jud- 
ges from different parts of the world for mutual 
exchange of views and ideas on legal problems 
of common interest. By this we not only help 
the frontiers of our knowledge of law to extend, 
but also help to create the climate of inter- 
national and inter-racial understanding so 
greatly needed in the modern age. Our 
honoured guest has been a Counsel for the 
Philadelphia and Pennsylvania National 
Association for the Advancement of Coloured 
People, a Counsel for the American Civil 
Liberties Union and the Chief Counsel for the 
NAACP in the celebrated Trenton Six Case in 
Trenton, New Jersey from January 4, 1951 to 
June 20, 1951, covering 124 trial days, perhaps 
the longest murder trial in the history of 
American jurisprudence, where he was respon- 
sible for the acquittal of almost all in the 
second trial. His legal writings on the burning 
questions of the rights of the coloured people 
have won many commendations. He is a Judge 
of the Fourth Court of Common Pleas of 
Philadelphia and was ‘elected 2 Judge in 
November, 1959 to a full term of ten years 
which will expire in January 1970. He is an 


elected member of the American Judicature 
Society. He holds the honorary degrees of 
Doctorate of Law. He is a widely travelled 
judge and hasfor his able partner in the life an 
active practicing Philadelphia attorney and She 
is at present Chairman of the Philadelphia 
Commission on Human Relations. He has 
chosen the American Judiciary as his subject 
for talk before this Association. I shall help 
him to his subject by a short preface of a few 
words, to tell him how an Indian Lawyer or an 
Indian Judge looks at the American Judiciary. 


The American Judiciary rests on the well- 
recognised doctrine of separation of powers. 
The Judicial Power was recognised as such, 
separate and independent within its own area 
allotted by the American Constitution. The 
Judicial Power or its vesting as such in the 
Judiciary is not mentioned in the Indian 
Constitution although there is express mention 
of the Legislative Power and the Executive 
Power. It is expressly laid down in the 
American Constitution that the Judicial Power 
as such is vested in one Supreme Court and in 
such inferior courts as the Congress may from 
time to time ordain and establish, with the 
federal judges appointed for life. The Uuited 
States Constitution has no provision for a 
judicial council, and Congress at first vested 
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most of the orig aa jurisdictifn in two 
coordinate courts, district courts and circuit 
courts. But after a long legislative struggle, 
_ the circuit courts were abolished, circuit courts 
of appeal established, and the United States 
Supreme Court was relieved of most of the 
appellate work, except that which relates to 
constitutional law, and a judicial council was 
established. 


The judicial powers of the United States 
extend to (1) all cases in law or equity arising 
under the Constitution or laws of the United 
States or Treaties made under their authority 
(2) all cases affecting ambassadors, public 
ministers and consuls; (3) all cases of 
admiralty and maritime jurisdiction; (4) all 
controversies to which the United States shall 
be a party ; (5) controversies between two or 
more States; (6) ‘controversies. between a 
State and citizen of another State ; (7) contro- 
versies between , citizens of different States ; 
(8) controversies between the citizens of the 
same State claiming lands under grants from 
different States ; and (9) controversies between 
a State or its citizen and foreign States, 
Citizens or subjects. 


The American judiciary is really a dual 
judiciary. The Laws of America run in two 
parallel Legal Systems, the Federal law and the 
State law. The jurisdiction’ to administer these 
laws is similarly divided into two parallel systems 
of courts, the Federal courts and the State 
courts. It will therefore be appropriate to 
describe the American judiciary as a divided 
judiciary with divided Jaws. In sharp contrast, 
the Indian judiciary is one indivisible judiciary 
and the laws they administer are the same laws, 
be they federal or state laws. In the United 
States, broadly speaking, a federal court cannot 
pronounce on the state Jaw and the state court 
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cannot pronounce on the federal law. There 
are however exceptions. But in India it is the 
same judiciary and courts which administer 
both the federal and State laws. The Indian 
judiciary is not a house divided against itself. 
The result is that the Indian judiciary is 
monolithic with united facade. There is a 
good deal to be said in favour of that judiciary 
which can speak with one voice in these 
distressing times of divided counsels. 


The multiplicity of State laws, the differences 
between them and the overal Federal laws, the 
organisation of courts and judiciary as State 
and Federal have created serious problems in 
conflict of jurisdiction, and conflict of laws, 
from which India has happily been spared. 
The American experience appears to bear out 
Dicey’s famous prediction that federalism 


. means legalism. 


There are two complete sets of Courts in 
the United States. In every State there are 
both State courts and Federal courts, with at 
least one United States district court in each 
State, a complete system of Federal Courts of 
Appeal and at the top of the Federal judiciary, 
the United Stntes Supreme Court. Idealistically, 
it should make no difference what court hears 
the case, but in fact the choice of court in 
practice is a very important matter. The judges 
in the Federal courts are appointed by the 
American President and hold their offices for 
life or during good behaviour. But in most of 
the States, though not in all, the judges are 
elected and hold office for a term of years, 
sometimes a fairly short term. The Indian 
Judiciary presents a very different picture in 
All judges in the Indian Supreme 
Court and State High Courts are appointed by 
the Indian President and the Subordinate 
judiciary in the State is under the control and 
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jurisdiction of the State High Court. There 
are no elected judges in India, Indian laws 
and tradition do not consider election of judges 
by public election as a proper and desirable 
method for maintaining the independence of 


the Judiciary. In some American States, the. 


judges are even elected by the legislatures and 
as Chief Justice Arthur Vanderbilt of the 
Supreme Court of New Jersey points out that 
the basis of such selection is usually partisan. 

Such a method of selection will be inconceivable 
in the case of the Indian judiciary, and will be 
regarded as undermining the independence of 


the judiciary. - Traditionally, the Federal courts. 


judges in the United States have wider powers 
with juries while in many of the States the 
State judges can only summarize their evidence 
but cannot express any view with regard to it. 
There was no such limitation with the Indian 
Judiciary when juries existed and even now 
there is none where juries still function. 
Besides, the choice of court whether it is a 
State forum or the Federal forum in the United 
States is determined by the law to be applied. 
If a Federal statute is in issue, the question Is 
comparatively easy because it is that federal 
statute which will have to be applied 
whether the case is heard in a State or a 
Federal court. But the difficulty arises if it is 
a matter of common law. In that event the 
State court will of course apply its own State 


law including its rules of conflict of laws which -` 


might ultimately lead to an application of the 
law of another State. But then the question in 
a Federal court is, which law is to be applied. — 


The matter came to a head in the celebrated 
case of Swift vs. Tyson [16 Peters 1 (U.S.1842)], 
when famous Mr. Justice’ Story burst out 
in Latin quoting Cicero “There will not be a 
Jaw for Rome, a law for Athens, a law for now, 
a law for then, but a single law will prevail 
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among all nations an 

was on a simple bill of ae ney by 
the endorsee Swift against the acceptor Tyson 
in the Federal Court. Swift was a citizen of 


` Maine and Tyson was a citizen of New York in 


the Federal court of New York City. The rule 
in Swift vs. Tyson lasted for nearly a century. 
In Black and White Taxicab Co. vs. Brown 
and Yellow Taxicab Co., 276 U.S. 518 in 1928 
a Tennessee corporation brought a suit in the 
Federal court in Kentucky against the competing 
company claiming Federal jurisdiction on the 
basis of diversity of citizenship. It is there that 


the famous dissent of Mr. Justice Holmes 


backed by Mr. Justice Brandeis and Mr. Justice 
Stone was prophetic and oracular declaring 
that the rule of Swift vs. Tyson was based upon 
a fallacy that there was no such thing as 
“outside” general law and Mr. Justice Holmes 


-pronounced “this fallacy has resulted in an 


unconstitutional assumption of powers by the 


courts of E N hich no lapse of 
time or natty 9 inion should 
Fe ee . 









on the coffin 


This is only i satis make a point 


of the extreme complexity of the legal system 
and the judiciary in the United States. In his 
recent Hamlyn Lectures Professor’ Erwin 


N. Griswold, Dean and Langdell, Professor of 


Law, Harvard Law School, described these 
niceties of procedural questions as “bit 
esoteric”. . He. expresses the view “perhaps 
some day- we will work out ways to unify our 
law and avoid a considerable part of these 
legal niceties”. The Indian lawyers and the 


Indian judiciary share with respect the views of 


‘the learned Dean. 
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The area of unity exists in a number of 
doctrines and devices for eliminating or reduc- 
ing the hurdles of separate State laws, such as 
for instance, in the doctrine of Federal 


preemption and the great unifying force of the, 


commerce clause of the Federal constitution. 
-With all the diversities of laws inherent in the 
Federal structure of the American legal system, 
the Laws and Constitutions of the Federal 
Government are naturally regarded as a force 
for unification and harmony, but then the 
unifying force of the Federal laws does not 
-operate by itself and depends on the degree of 
unity and effectiveness of the courts which 
administer them. It is here that a great 
responsibility lies on the dual system of courts 
in the United States, a responsibility which the 
Indian Judiciary has not to face. Although 
the Federal laws and the constitutional rules 
are of uniform application in theory, yet they 
are administered and interpreted in both 
Federal and State tribunals, in the United 
States. "The final arbitrator is the United States 
Supreme Court, but its difficulty lies in this that 
before the highest court of the land has a 
chance to speak on a matter, a number of 
Federal rule designed to apply uniformly 
throughout the nation may in fact be given 
multiple interpretations by the several States 
and intermediate Federal courts. 


The famous Gideon’s case [Gideon ys. 
Wainwright, 372 U. S. 335 in 1963] on the 
right of an indigent person accused of non- 
capital crime to be represented by a court- 
appointed counsel is an example on the point. 
It created a great confusion for it involved 
reconsideration of the 1942 case of Betts ys. 
Brady, 316 U. S. 455. (1942), where the court 
had held that the Constitution did not require 
a State to furnish counsel except in capital 
cases or in such exceptional cases where the 


defendant was mentally retarded or where 
issues involved unusual complexity. A perplex- 
ing question followed in the wake of Gideon’s 
case. What is the result of that decision on 
the conviction of persons who had been tried 
without counsel before that case was decided ? 
The establishment of the rule that every 
defendant charged with a serious crime is 
entitled to the aid of counsel, which is now the 
established rule in the United States, took a 
long time to find its place, and required a 
Supreme Court decision to make it so. 
Although two different sets of courts were 
involved in the Gideon’s case, the procedure 
there was fairly simple. But the situation 
became very complicated in the celebrated case 
of Fay vs, Noia, 372 U. S. 371 (1963). 


In short the unifying force lies first in the 
direct Federal review of State decisions as in 
Gideon’s case and collateral Federal review of 
State decision as in the different decisions of 
the different courts in Noia’s case. 


In one respect the Indian and the American 
judiciary have the common responsibility of 
being the custodian of their respective Constitu- 
tions and the common responsibility of 
administering such Constitutions. Naturally 
in a written Constitution, such as we have in 
India and America, the decisions on constitu- 
tional law are charged with political 
implications. It is essential to remember that 
in discharging the duties as custodian and 
arbiter of the Constitution, the Indian and 
American judiciary are not acting politically 
and are not engaging in politics when they, 
decide such questions. They are simply perform- 
ing their judicial duty in deciding questions of 
Jaw that must inevitably arise under a constitu- 
tional and a Federal system of government. 
They may do that task well or they may do it 
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badly and in some cases may be unconsciously 
influenced by extraneous factors by reason of 
the climate that such questions often bring 
with them, as a famous American Judge once 
warned that judges should not read and write 
their private prejudices in the Constitution, but 
even then they are not acting differently from 
other judges. They are even then performing 
judicial, constitutional and statutory duties. 


At the head of the judicial system is the 
American Supreme Court of 9 judges, which 
site at Washington. There are 9 cricuit Courts 
of Appeal each with at least 3 circuit judges. 
To each circuit is assigned a justice of the 
United States Supreme Court, though pressure 
of business has now made it all but impossible 
for judges of the Supreme Court to goon 
circuit. The district court is the court of 
original jurisdiction. In erecting districts state 
lines are regarded. The smaller states consti- 
tute single district. But the larger States are 
divided. In the districts where Federal judicial 
business is heavy, more than one district judge 
is provided. For instance; 4 districts, with 15 
judges exist in New York. There are more 
than 80 districts, with 129 judges and the 
number of judges constantly increasing. In 
addition to the general system of courts, there 
are a Court of Claims, Court of Customs 
Appeals, and Federal Courts for the districts 
of Columbia and the territories. The Indian 
Judiciary is under-manned compared to the 
United States and the Indian Judiciary and the 


Indian Courts have in time to be greatly 
enlarged in number to meet the needsof a 
much larger population in India than in the 
United States. _ 

Both the American and the Indian Judiciary 
have the thankless job of holding democracy 
in judicial tutelage as the modern mechanism 
for fostering discipline and responsibility in a 
people divided by all kinds of tensions, 
struggles, pressures and conflicts. Both have 
that supreme task of judicial review as 
deliberate check upon democracy through an 
organ of the Government not subject to 
popular control. According to some if judges 
want to be preachers, they should dedicate 
themselves to the pulpit. According to others 
if judges want to save policies, they should find 
their place in the Legislatures. To many, 
self-willed judges are the greatest offenders of 
the Government under the law. But the fact 
remains that the grounds of judicial decisions 
and their general directions permeate the public 
mind and the operation of the Government. 
Therefore, judges cannot free themselves from 
the responsibility of the inevitable effect of 
their verdicts and opinions in limiting or 
enlarging the force of law throughout the 
Government. To that supreme task both the 
Indian and the American judiciary have been 
called in this great exciting age of Government 
of laws and not of men. Somewhere a certain 
balance has to be found by the judiciary 
between men making laws and laws making 
men. 


—O— 


JOHN HORNE TOOKE’S OPINION on the subject 


of law was admirable. 


“Law” he said, “ought to be, 


nota luxury for the rich, but a remedy to be easily, 
cheaply, and speedily obtainable for the poor”, 


The Judiciary and 


use of discretion 
By THE Hon’ble Mr. Justice S. A. MASUD 


HE preamble to the Constitution of India 

provides for, inter alia, justice, social, econo- 
mic and political, liberty of thought, expression, 
belief, faith and worship, and equality of status 
and of opportunity. Itis true that all these 
ideals cannot be achieved in a short span of 
time. 15 or 20 years in a nation’s life cannot in 
any sense be described as very long, but even 
then a representative form of government 
cannot and should not function without 
implementing those ideals by gradual measures, 
legislative or otherwise. As no man can be 
said to be perfect, so no government could be 
described as ideal. Ours is a Sovereign 
Democratic Republic based upon, more or less 
a Parliamentary system of Government and, as 
such, the party in power, by majority votes, 
tule the country. A political party cannot 
come into power without oevercoming cross- 
currents of various political factors. The tug 
of war for political supremacy of a politician 
in his own constituency often has to be reached 
by various practical expedient methods. It is 
not uncommon that sometimes questionable 
tactics is adopted to achieve the end and some 
candidates in the election may try to win the 


election by hook or by crook. Similarly, 


commercially-minded people in order to achieve 
their commercial objectives, in general, and 
profits, in particular, take recourse to illegal 
anti-social methods. In other words, all people 
in the society who have got vested interests, 
political or economic or even religious, often 


try to perpetuate their status-quo or to increase 
their existing previleges by resorting to 
measures which are not in accordance with 
ethical or judicial norm. Further the socio- 
economic condition in the country is often 
disturbed by omission or commission of the 
Government Officers which are not in accord- 
ance with statutes, bye-laws or rules and 
regulations. Again the legislators also may 
over-ride the provision of the Constitution 
to achieve their political end. Thus, different 
sections of our people, the executive, members 
of the legislatures, the trading community and 
other people with vested interest may, on some 
occasion or other, transgress the limits of their 
power and over-reach the lawful rights o¢ 
individual citizens. It is in this context that 
Judiciary has to play a very dominant role 
without fear or favour, and unless this onerous 
duty is discharged conscientiously and without 
any discrimination, the entire edifice of demo- 
cracy would collapse in due course. 


It is well-known that the Legislature makes 
laws, the Judiciary interprets and the Executive 
enforces them. In interpreting laws, the 
Judiciary is often faced with eontingencies 
which vary according to the circumstances or 
the facts of the cases presented before them. 
In the application of laws to the evidence 
adduced in a case, the judges, who are supposed 
to be reasonable men in the ideal sense, are 
expected to apply rational methods and come 
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to adecision. Ifthe parties are aggrieved by 
such decision, the Appeal Courts are there to 
set aside or modify such decisions. But the 
real danger arises if the judges make their 
decision on extra-judicial considerations. This 
situation arises when the cases do not involve 
pure question of law only. Of course, a parti- 
cular judge even in:such cases may give a wrong 
judgment only to please a particular party or 
lawyer. Itis true that such cases ordinarily 
do not take place. But there are cases where 
the scope for exercise of discretion of the judge 
is of a different nature To illustrate, the bail 
petitions, interlocutory orders, applications for 
receiver om injunctions, stay orders, even 
applications under article 226 of the Constitu- 
tion often involve exercise of judicial discretion. 
In these cases also, the orders of the Trial Court 
may be set aside by the Appeal Court, but the 
mischief that is done by the Trial Court at the 
time of passing the order sometimes is 
irreparable. An innocent litigant whose inter- 
ests are affected as a result of such discretionary 
orders of a judge often feels so helpless that 
he loses confidence in the Judiciary and resigns 
himself to the Will of God, the Supreme law- 
maker. It is particularly painful when the 
freedom of:a person is taken away malafide or 
at the instance of interested or politically 
inspired persons. Invasion of man’s lawful 
right always necessitates legal remedy. But of 
all such invasions, the arrest or detention of 
a person without a positive ground is most 
serious. No wonder, there is so much contro- 
versy on detention without trial. Without 
raising the issué whether detention without 


trial or even the proclamation of emergeucy 
under Art. 352 of the Constitution is justiciable 
or not, the Judges should be very strictly 
vigilant in all those cases where a person’s 
fundamental right is involved. It cannot, 
however, be denied that, for the security of the 
country a situation may arise where orders 
have got to be passed, although they may 
result in the encroachment of a citizen’s right 
on person or property. 


The Judges are human beings and, as such, 
they are susceptible to human susceptibilities or 
frailties. A Judge by his nature may be more 
intellectual than the other. Similarly some 
Judges may be hasty, some may be too slow, 
some may be meticulous and some may be 
comparatively careless. It is often said that 
so and so is a convicting judge and so and so is 
an acquitting one. Similarly, it is often 
remarked that some judges are pro-executive, 
others are anti-executive. Ii is true, as phillo- 
sophers say, that no two things are equal and, 
as such, the nature and temparament of one 
judge cannot be the same as those of another 
judge. But if the judges exereise their 
discretion on well-recognised judicial principles 
and are not carried over or over-whelmed by 
personal or political considerations, there is 
less chance of failure of justice. It is, therefore, 
desirable and, if Democracy is to be saved, it 
is indispensable that no improper use of 
discretion should be made by Judicial or 
quasi-judicial authorities. Justice denied by 
misuse of Judicial discretion would diminish 
respect for the Judiciary. 


— 0 — 


CONTEMPT OF PROSODY 
A LEARNED counsel in the Exchequer, apqlying for a 
“nolle prosequi”, pronounced the penultimate syllable long. 
“Consider, sir,” said Baron Alderson, “that this is the 
last day of term, and don’t make things unnecessarily 


long”. 


Legal Education in 


indian Universities 


By Dr. BHUPEN N. MUKERJEE, Barrister-at-Law. 
Principal (offg), University College of Law, Cal. 


Leader’s Denunciation 

UST before India attained her Independence, 

one of our greatest leaders of men—who 
later on became a well-known man of the world 
was given a reception in my College, the 
University College of Law, Calcutta. On that 
occasion he was dreaming of a future India, 
and said that the India of tomorrow must have 
25,000 doctors and 35,000 engineers. He then 
paused a little and then continued, “I do not 
want any lawyers”. 


Such an outright denunciation of the 
profession of law from the lips of one who was 
himself a member of the English Bar and whose 
father was a renowned lawyer in pre- 
independent India is difficult to understand. 
Of course, in the history of civilization, as the 
late Dean Pound pointed out, whenever Utopia 
had been dreamt of, especially following a revo- 
lution—such as the French or the Russian 
Revolution—lawyers became the first casualty. 
But with the dissipation of heat of revolution 
and return of saner outlook they were restored 
to their high pedestal of the learned profession. 


Our independence did not come out of 
revolution, as revolution is commonly under- 


law creates class struggle and that with the 
elimination of lawyers both laws and social 
classes would “wither away”, would be more 
Utopian than Utopia itself. Whatever may be 
the reason for such unqualified denunciation of 
lawyers, the defender of legal education in new 
India will have to encounter serious apathy, if 
not active opposition, for any new measures of 
improvement. 


No Tradition for Legal Education 

In modern India we never had any tradition 
for legal education as such and therefore, no 
history. Legal education as we understand it 
today began as an ancillary to the introduction 
of the English legal system when in the year 
1726 several branches of the English Common 
Law and English Statutes were applied, under 
a Royal Charter, to the Presidency Towns of 
Calcutta, Bombay and Madras. The Mayor’s 
Courts were set up in those towns to administer 
them. English being the language of these 
laws, it became necessary for the Indian people 
to learn English. Thus began the study of the 
language and the laws of the rulers. In those 
early days there was obviously no question of 
any minimum qualification for the practice of 
the law. Any one who learnt English after a 
fashion could study law and was considered 


stood, nor could any one in India with any qualified to practise the profession. Our first 

pragmatic approach think of building a Utopia lawyers were therefore non-matriculates, 

overnight. And to hold with Carl Marx that without any recognised basic education. ae 
C16) 


*This article is based on materials used by the writer in lectures, discussions, and seminars in the Law 
Schools in U.S. A. in 1965. 
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Colleges and Universities 


Colleges in India came into existence before 
Universities. In Bombay the first professorship 
of law was established at the Government 
Elphistone College in 1855. When the 
governance of India passed from the Company 
to the Crown in 1858, an expanding judicial 
system created the need for an increasing 
number of professional men of law as practi- 
tioners, judges and administrators. Universities 
were founded in Madras, Bombay and Calcutta 
in the year 1857 ; and with them the University 
of legal education for the B. L. degree ensued. 


In Calcutta law classes were attached to 
the Government Presidency College along with 
other disciplines. Seven years later the 
Government decided to attach law classes to 
other Government Colleges also. But none of 
these law - classes . had 
existence ; they were all subordinate to Arts 
Colleges owned and managed by the 
Government. Later on 1882 even the 
private Colleges began to open law classes. In 
the beginning of this century (1908) there were 
eighteen colleges with affiliations in law under 
the University of Calcutta; the number has 
since dwindled down to two. There has not 
been any change as a result of independence. 


I mention only Calcutta not because it was 
for more than a century and a half the capital 
of British India, nor because it has one of the 
oldest Universities of the country, but because 


at one time its jurisdiction spread over the 


whole of what we now call Hindustan (India), 


Pakistan, Burma and Ceylon, with the exception . 


of the provinces of Bombay and Madras. 


Aim and Object of Law Teaching 


Although the territorial jurisdictions of the 
Universities in India were wide, the object of 


3 >. 


any independent: 


law teaching continued to be narrow. As had 
been in pre-University days, the avowed and 
manifest object of the University legal education 
was to produce junior grades of professional 
lawyers. According to the 14th Report of the 
Law Commission of India, the legal curricula 
were said to be framed mainly with an eye to the 
professional needs of practitioners and judicial 
and other officers. But I am more inclined to 
agree with the observations of Dean Spaeth of 
Stanford Law School that even today we are 
not clear in our minds as to what should be 
the object of law teaching in our Universities ; 
and that this lack of clearly defined and 
generally accepted objectives is at the root of 
the present faulty system of our legal education. 


According to Dean Spaeth our attempts to 
define objecrives are frustrated by the semantic 
difficulties inherent in the abstract use of 
terms like academic, professional, vocational, 
theoretical, practical, etc. To my mind, 
however, our difficulty 1s more organic and 
fundamental than a mere confusion in the use 
of words would permit. Perhaps the semantic 
confusion is after all not the cause but the 
result of a number of conflicting ideas 
competing to find expression. It is well known 
that when there is an unusual crowd of 
ideas hurrying for an outlet, the result is a 
general confusion in expressing them. Was 
not poet Oliver Goldsmith afflicted with this 
malady ? 


The truth is probably that the object of law 
teaching, being so intimately bound up with 
other social and economic problems crying for 
urgent solutions, defies definition in clear and 
unambiguous terms until such solutions are 
found. We in India may outwardly still be 
wedded to the doctrinal law but are unable to 
shut our eyes completely to the sociological 
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factors tending constantly to pull us in an 
opposite direction. This inner conflict would 
naturally give rise to an outer confusion in 
expressing our aim and object of legal studies. 
If our great leader—as J mentioned at the 
beginning—had to pause before declaring 
against legal studies, we—his followers—must 
naturally get a little confused before asserting 
in favour Of them. Professor von Mehren of 
Harvard Law School must have perceived these 
opposite pulls in us when he said, “I empha- 
sized both the significance of a sociological 
approach in a society undergoing rapid change 
and the importance, particularly in education, 
of making knowledge relevant”. In the 
sociological context, I need hardly add, our 
legal education and knowledge has always been 
singularly irrelevant. We are, therefore, a long 
way away from Dr. Cecil Wright’s three big 
objectives of a University Law School, viz., 
(1) education in the qualities that should be 
found in a legal practitioner; (2) education 
that will train a man not merely in the work of 
solving problems of individual clients but of 
the society in which he lives ; and (3) to act 
as a centre of research, criticism and contribu- 
tion to the better understanding of the laws by 
which societies are held together. 


Practical Difficulties for Clear-cut Aim 


(a) Initial Waiting Period in the Profession 
Although we seem to be groping in twilight, 
if not in the dark, for an aim and object of 
legal education, it must in all fairness be 
conceded that it would be most unrealistic if 
our Universities should try to subscribe to the 
statement made by the Harvard Law School 
and accepted by most American Law Schools, 
namely that “The School seeks as its primary 
purpose to prepare for the practice of the legal 
profession, wherever the common law prevails”’. 


For, while the law graduates in America are 
assured of profitable employment in law offices 
and government departments or are able to 
start independent practice of their own with a 
reasonably certain prospect of becoming self- 
supporting within a reasonable time, the law 
graduates in India are, to quote the words of 
the Indian Law Commission, “a plethora of 
LL. Bs half baked lawyers, who do not know 
even the elements of law and who are let loose 
upon society as drones and parasites in 
different parts of the country”. Now, the 
question is, how far this parasitic life is due to 
the LL.Bs being half-baked lawyers ? Would it 
have made any difference if they were 
full-baked ? 


With great respect to the Law Commission 
I am constrained to point out that the parasitic 
life of our young law graduates has in the 
majority of cases no connection with their 
being “half baked”. Post hoc, ergo propter 
hoc has its fallacy. It should be in the living 
memory of many of us in India that Lord 
S. P. Sinha had to live a parasitic life for more 
than 7 years before he was found unsuitable 
even for the post of a Munsiff (lowest grade 
judicial officer of government). Inscrutable 
are the ways of Providence! The parasitic 
Sinha one day became an immaculate great oak 
amidst the forest of lawyers and was honoured 
by the British Crown with the bestowal of 
peerage with a seat in the House of Lords in 
England—the only instance of its kind in the 
entire history of 200 years of British-Indian 
relationship. Of course, Lord Sinha was 
trained in England; but similar tales of 
parasites growing into legal luminaries can be 
told by the scores. The Law Commission 
makes a point that these great lawyers ‘are 
great in spite of their legal education. We are 
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not here justifying the defective legal education, 
but are concerned with underlining the 
inevitableness of the parasitic life of the young 
entrant to legal practice in India. This raises 
the horrible thought that many potentially great 
lawyers who, not being able to remain parasitic 
for long upon their parents for economic 
reasons, must have gone into symbiosis with 
an ordinary clerical post for security and got 
for ever lost to the legal profession and to the 
country. A visit to any of our Bar Libraries 
attached to High Courts would convince anyone 
that such apprehensions are anything but wild. 
No wonder that our Bar Libraries are often 
called the graveyards for many a genius. 


(b) Poor Economic Basis of Legal Profe- 
ssion The second practical difficulty flows from 
the first. Professor von Mehren in his excellent 
study of developing societies has clearly pointed 
out that the economic basis of the legal 
profession in India is distinctly poor. ĮI do not 
know if the learned Professor visited, in 
addition to the Supreme Court and High 
Courts, any District or Sub-Divisional Court 
in this country ; but I feel sure that if he could 
visit some in my part of the country and 
saw the miserable plight of the vast majority of 
the lawyers of these courts, he might have had 
difficulty in choosing appropriate words to 
convey the ineffably tragic situation. The 
direct consequence of all this is that between 
80% to 90% of the students who take 
admission in law are not at all interested in a 
career of legal practice. This has been noticed 
- by both Dean Spaeth and Professor von Mehren. 
The figures of a single college, that is, my own 
college— the University College of Law, Cal- 
cutta— whichis the biggest and the most cosmo- 
_politan with students from allover India, would 
also support this. In 1964-65 Session, we admit- 


ted as many as 1,643 students in the first year 
LL.B. class. Of these no less than 1,096 had 
to take some sort of employment before joining 
the Law College; out of the rest, 432 were 
studying for the Master’s Degree in another 
discipline of the University, leaving only 115 
students to pursue the study of law exclusively. 
On a percentage basis : 66.7% had to accept 
jobs for livelihood ; 26.3% joined Master’s 
Degree simultaneously ; and only 7% were 
studying law exclusively. 


This 7% of the students, as will be clear 
later, would include those who failed to secure 
employment after graduation and also those 
who were refused admission to other faculties. 
The prospect of opening a whole-time day 
school for law with this 7% is, therefore, not 
very bright. For, not only will it not be an 
economically sound proposition, it will not 
even be a genuine full-time day school. About 
such a day school Dean Spaeth observed. “Law 
study in India does not begin to be full-time 
until the three or four weeks before the 
final examinations ; during the same weeks, it 
is also ‘full-time’ for the part-time students”. 
Therefore the recommendation of the Law 
Commission for full-time day institutions and 
its recent adoption by the Education Committee 
of the All India Bar Council does not, in the 
present socio-economic circumstances, appear 
feasible. Indeed, an attempt at quick introduc- 
tion of whole-time institution before creating a 
genuine demand for it may lead to an “average 
performance” which, as Professor von Mehren 
observed, “is ultimately a threat to the 
society”, 


In these circumstances, can we echo the 
sentiment of the Indian Law Commission or 
of the Bombay Legal Education Committee and 
say that we teach law with “an eye to the 
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professional needs” ? _ If we do, it must indeed 
be a blind eye! And, of course, as the Law 
Commission endorsed, “The main purpose of 
University Legal Education seems hitherto to 
have been not the teaching of law as a science 
or, as a branch of learning’’.. 


Now, if we do not teach law as a science or 
a branch of learning, nor really prepare the 
students with training for the practice of law, 
what do we do in the university law courses ? 
Probably most of us would answer by saying 
that we. do a little of both. Perhaps there is 
some truth in it. But we should realise the 
whole truth, namely, that a little of both is not 
enough even for one. 


(c) Lack of Talents. The third practical diff- 
culty arises out of the poor intellectual equip- 
,ment, of the students themselves. After the 
independence, the political leaders of the coun- 
try have put all emphasis upon scientific and 
technological development to the utter neglect 
of the progress of law. This emphasis has not 
been so much in the direction of improving the 
quality- ofscientific education and technological 
- training asin the direction of creating wider 
fields and more opportunities for employment. 
In a country of 439 million people there are 
bound to be quite a few natural talents who 
would come up in any case even in spite of edu- 
cation. These talented young men who at one time 
used to join the law course would now naturally 
.go in for Science, Engineering, Technology, 
Medicine, Accountancy, Business Management 
and similar fields of activity where there are 
ready demands for their services. A few would 
also try for governmental posts through public 
-examinations.. The remainder of the student 
-population would take whatever jobs they can 
get:after graduation or seek admission in a 
college of law .while : waiting to get one, 


Incidentally, an extra LL.B. degree after 
graduation does help in getting into a minor 
job or in getting promotion in one. 


I for one would not blame such students for 


“using the law college as their spring-board ; 


for, not only is it frustrating for a youth to 
remain unemployed and be shunned by society, 
but an unemployed condition tends to make 
one unemployable. 


There is, however, another class of law 
students which [ must not forget to mention. 
They are of mature years and with experience 
of the world. Their age would vary between 
40 to 60 years. Some of them are retired 


gentlemen ; others are contemplating retirement 


from government or business. They may be 


Income Tax Officers and Inspectors, Police 


Officers, Doctors, Engineers. Customs Officers, 
Railway servants, Aerodrome Officers, Bank 


employees or even retired members of Civil 


Service. The present economic condition of 
the country with ever-rising prices sometimes 
compel them after retirement to take to, what 
in the absence of an appropriate term must be 
described as, a legal profession, for appearing 
on behalf of client before diverse types of 
quasi-judicial or administrative bodies and 
tribunals, which have grown like mushrooms 


, since independence. 


Consequent .upon all this, the law classes 
are composed of mostly indifferent students of 
diverse calibre lectured over by lecturers some 
of whom most probably had trodden the same 


:paths and ultimately gravitated towards the 


teaching of law. In these circumstances, I may 
be pardoned if I fail to see the possibility of 


-having.an ideal aim of legal education ; and 
-if we have one, its utility in this social context. 
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(d) Over-Crowding. The present 
crowding of the Universities and also the 
law colleges would render any noble 
educational aim futile and nugatory. The 
law classes are -mostly over-crowded, the 
ratio of teacher to student varying between 
1:40 to 1:80 in 1954-55. The position must 
have grown worse in ten years since then. You 
cannot restrict admission without creating an 
acute social problem which is almost certain 
to generate political controversies leading to 
a deterioration of law and order in the country. 
Every problem in India today tends to 
degenerate into a problem of law and order, 
“be it an attempted increase of bus fare in the 
city or a proposed change of language as 
medium of instruction in the university ora 
restriction of admission into colleges. This is 
particularly true in the case of a law college 
which has so long been used as a buffer against 
social unrest for absorbing the shock of 
increasing pressure of the ever-growing student 
- population. 


OVer- 


Solution 


(a) Who Can Solve? It is difficult, if 
not impossible, to suggest a solution of 
the problem of legal education, when not 
only the problem itself is so vast and 
complex, but is also inextricably mixed up with 
other socio-economic and political issues. 
Dean Spaeth with his wonderful insight has 
not failed to perceive the hands in which alone 
the fate of future legal education lies. He 
categorically mentions, “The political and 
educational leaders of the country’. I am 
glad that the learned Dean has used only one 
definite article, thus realising that in India the 
political leaders are also the educational leaders, 
and that they are the latter by virtue of their 
being the former. The introduction of popular 
democracy before popular education has made 


politics both perverse and pervasive. Professor 
von Menren in his exasperation says “that only 
the best techniques and the best human 
materials stand a chance of success”. And it 
would not be unreasonable to suppose that the 
learned Professor did not mean tnat the “best” 
is to be judged by popular votes. 


the 
von 


(b) Where to Start? Talking of 
existing system itself, | Professor 
Mehren says “Improvement of Indian 
legal education is thus involved in what 
might be called the ‘multiple chicken egg 
dilemma’. If we are to come out of the horns 
of this dilemma, we have to make a break- 
through at one of them; and, as an erstwhile 
student of biology, I would suggest breaking 
the egg rather than risking with a full grown 
chicken. 


This brings us to the question of priorities. 
The very first thing to be considered in any 
system of education is obviously the 
interest of those that seek such education. 
Their need, their preparedness, their aptitude 
and their future prospect must necessarily 
determine the policy of education. When we 
look at the students who come in for admission 
into a law college what do we find? (For our 
present purpose, it will be sufficient if we 
confine ourselves to three broad observations). 
First, we find that the vast majority of them 
are intellectually not equipped or, not of an 
academic type. Secondly, they are not at all 
interested in legal studies which they join just 
to postpone the evil day of inevitable 
unemployment. And, thirdly, their number 
is staggeringly large. 


' As to the first, the question that naturally 
arises is : How is it that after 3 or 4 years of 
college education these university graduates 
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are still intellectually ill-equipped? The 
colleges and the universities can hardly be blam- 
ed for indiscriminate admissions of indifferent 
students into college education. Sheer pressure 
of social and political forces compel the 
universities not only to admit them into 
colleges ; but to allow them to pass out with 
‘grace’ marks of unbelievable dimensions. It 
is, therefore, in the secondary school education 
that one must look for the diagnosis of the 
disease as well as for the remedy. The United 
States Ambassador, Mr. Chester Bowles, while 
delivering his Convocation Address of the 
University of Calcutta only the year before 
last, felt the need to point out that the 
secondary schools formed the backbone of a 
nation’s educational system and that they were 
being squeezed between the pressures for 
primary and university education. Following 
this Address of the Ambassador, the Press in 


India paid handsome tribute to Mr. Bowles 
for his “shrewd sense of priorities” and 
appreciated his candour by remarking that 
“It takes some independence of mind to stand 
up at a university convocation and plead for 
secondary schools, as Mr. Bowles did in 
Calcutta’. 


As regards the second observation, namely, 
the lack of interest of students in legal studies, 
the distinctly poor economic basis of legal 
profession generally, and the existence of a 
monopoly practice in favour of a limited class 
in particular, would not encourage many to 
aim at a professional career unless they have 
some connection or pull with that class. Legal 
profession has, therefore, to be made broad- 
based with more opportunities for young law 
graduates. These young men must have the 
satisfaction of participating in the thought and 
action that go towards the development of 
“social engineering” which as Professor von 


Mehren has drawn our attention to, is an 
urgent necessity in our country. 


Lastly, the over-crowding is mainly due to 
the academic fallouts not finding adequate 
technical and vocational openings at an earlier 
stage of their educational career, especially at 
school-leaving stage. In 1957-58 there were 
altogether 39,000 secondary schools and only 
3,000 vocational training centres. The position 
became worse in 1960-61 with 67,000 schools 
and only 4,000 training centres. In the region 
of higher education too the institutional growth 
has not kept pace with the demand. In the 
post-independent era, for instance, universities 
have increased four-fold but students welled 
six-fold. During the recent Education Ministers’ 
Conference at Srinagar we are, however, 
assured, that the government is going to make 
an important enquiry into the percentage of 
school-leaving teen-agers for a scheme for 
expansion of polytechnics for them. When 
these vocational outlets are made available 
in good numbers pressure upon universities 
and law colleges is expected to fall ; selection 
of students on merit before admission will 
then be feasible. 


Conclusion 


The inexorable logic of facts leads us to 
the following conclusions :— 


(1) It is for the politicians and leaders 
of education to realise, first, that law could 
be and is a potent instrument of social 
progress ; and, secondly, that improvement of 
legal education and research is overdue in 
our country. 


(2) No programme of legal education can 
afford to ignore its raw materials—the students 
—and pursue an exclusively curriculum-oriented 
course, i 
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(4) The secondary education is now the 
bottleneck requiring immediate attention for 
qualitative improvement. 


(4) In order to attract natural talents of 
the country to legal studies, young and 
competent law graduates must be afforded 
opportunities of profitable employment in 
government and private enterprises, in addition 
to widening the scope of practice of the 
profession. 


(5) Improvement of teaching methods and 
teachers in law colleges cannot be over- 
emphasised. 


While priorities have to be carefully settled 
and a considerable time has to be consumed 
in analysing the complex of socio-economic, 
political and even emotional atmosphere, it 
would be worthwhile, in the meantime, to start 
a pilot scheme of selecting one or two law 
colleges exclusively for talented students for a 
distinctly higher standard of legal training. 
This is what Dean Spaeth has recommended as 
a practical and immediate proposition. Given 
financial resources. there is no reason why the 
scheme should not work, provided, of course, 
the students after passing out could find 
occupation which is both profitable and 
satisfying. 


“A BILL WITHOUT A NAME” 


LORD BROUGHAM, in the House of Lords, 
said he remembered a case wherein Lord Eldon referr- 
ed it, in succession, to three chief courts below to 
decide what a particular document was. The Court of 
Knig’s Bench decided. it was a lease in fee; the 
Common Pleas, that it was a lease in tail ; the 


Exchequer, that it was a lease for years. 


Whereupon 


Lord Eldon, when it came back to him, decided for 
himself that it was no lease at all. 





` of specified social groups and 


Socialistic Legi slation 
in independent india 


By H. C. DHAR, ADVOCATE, 
Lecturer, University College of Law, 
Calcutta University. 


HE aim of socialism is to establish a more 

precise, orderly and harmonious arrange- 
ment of the social relations of mankind than 
what has hitherto prevailed. The machinery it 
employs to create the social conditions and 
environment requisite for such social relation, 
is the machinery of public opinion which, in 
its turn, creates the demand for 
legislation. The pattern of the socialistic 
legislation is thus exhibited by the amelioration 
classes, their 
emancipation from oppression, promotion of 
their status, and the betterment of their living 
standards. The trend of socialistic legislation 
in independent India since 1947 has been to- 
wards the uplift ment and up~grading of the 
oppressed sections of the people, in particular, 
of the women in India. 


2. The present study is concerned with the 
women only, their oppression by the caste, the 
head of the family, the parents of the would-be 
husband, and the society, under the pre- 
Independence laws, removal of these oppressions 
by the socialistic legislation since 1947,+ the 
existing economic misery of women, the 
suggested legislation, and the new ideal of 
womanhood, 


3. The women were burdened with the 
legacy of a feudal and conquered India ofa 
thousand year of untold tragedy and tears. Of 


socialistic | 


all the oppressed classes, the women were the 
most oppressed, and several nooses, so to 
speak, were placed round their necks all of: 


which the new legislation has nearly removed.. . 


4. The first noose, that was put round the 
neck of the Indian women, was the oppression 
of the caste. She could not marry beyond the 
caste; and in order to give publicity to the 
marriage and to retain evidence thereof, she 
had to give a feast to her caste-people. Legis- 
lation having untied this knotty noose, she can 
now marry beyond the caste (Hindu Marriage 
Act, Sec. 5.) and she can also have the marriage 
registered under the new marriage laws at a 
small fee (Hindu Marriage Act, Sec. 8). The 
second noose was the oppression by the 
husband. Hindu wives had to suffer oppression, 
insult, molestation and personal assault, meekly 
and without protest, ending not infrequently 
in suicide by hanging, poisoning and burning 


-because there was no divorce. Under the new 


marriage laws, a wife can get judicial separation 
(Hindu Marriage Act, Sec. 10) as also divorce 


(Hindu Marriage Act, Sec. 13) which have ` 


created new rights and fresh hopes for her. 
The third noose was the oppression by the 
husband’s family. On the death of the husband, 
the wife did not get a share in the property left 


~ 


by the husbnnd, nor any absolute interest- in _ 


any portion of it, but only a limited interest, 


the other members of the husband’s family 5 
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becoming the reversioners and -the absoluté 
holders. She was divested of even this limited 
interest in favour of the husband’s family, if she 
desired to re-marry. But under the new laws, 
the oppression by the husband’s family has 
come to an end; the wife now gets a specified 
share in the property left by the husband, gets 
it absolutely ( Hindu Succession Act, Sec. 10), 
can dispose of it, and may then re-marry if she 
so desires (Hindu Succession Act, Sec. 24). 
The fourth noose was the extortion, by the 
parents of the would-be husband. A Hindu 
girl had to pay a high price by way of dowry to 
satisfy the greed of the parents of her would-be 
husband, who were incited -by their sons and 
relatives for selfish motives. The Dowry 


Prohibition Act 1961 has now prescribed the - 


sentence of imprisonment for such parents, or 
the would-be husband or any person demanding 
or accepting any dowry or aiding or abetting 
therein. * 


5. The above were the oppressions in the 
narrower field of the family and the caste. 
There were other and more serious oppressions 


of a permanent character in the larger field of ` 


the society. The fifth noose was the oppression 
by the society arising out of the untouchability 
by the women. This oppression has now been 
uprooted by the sweeping provision of article 
15 of the Constitution, which has removed all 
restrictions with regard to the woman’s access 
to shops, hotels, roads, wells, tanks, bathing 
ghats, public restaurants and places of public 
resort-and public entertainment. ; 


6. The next noose by the society was the 
economic slavery of the woman. The old law 
did not lay any stress on the woman’s right to 


work, and social habits did not approve of a 


woman’s coming out of the purdah and earning 


4 


has a right to partition. 


a livelihood.- The directive principle of state 
policy in article 41 of the Constitution has now 
secured the right to work for women, which has 
of the society and has changed the outlook 
encouraged the woman to earn her own living. 
The woman now is further fortified with the 
fundamental rights and the guarantee under arti- 
cle 16 of the Constitution of equality of oppor- 
tunity, in employment or appointment to any 
office under the State. She is today a High 
Court ‘Judge in one State, a Governor in 
another and in the Centre the Prime Minister of 
India. In status and authority, in influence 
and pay [(article 39 d)] she is today the equal 
of man and the arbiter of her own destiny. 


7. Under the old law she could not 
inherit the property left by her father but 
under the new laws she gets a share therein, 
gets it absolutely and can dispose of it ( Hindu 
Succession Act, Sec. 10). She is also an heir 
of her son, father’s father, father’s father’s 
father, mother’s father, father-in-law and 
father-in-law’s father. In the absence of nearer 
heirs she is also an heir of her mother’s father’s 
father, brother, father’s mother’s father, 
mother’s mother’s father, father’s brother, 
mother’s brother, husband’s brother, brother’s 
son, mother’s mother’s mother and a sister’s 
son ( Hindu Succession Act-Schedule ). She is 
also one of the preferential heirs to her mother 
(Hindu Succession Act, Sec. 15). In all 
these cases she géts the share absolutely and 
She is thus on the 
way to being rid of the chains of economic 
slavary to the husband, the family, the caste 
and the society. 


8, Why then is this insistent wail and 
lamentation of the present pitiless misery and 


poverty of women on all sides in India? 
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The answer is the existing unequal - distribution 
Of wealth. Enlightened countries of the-world 
are taking steps to assure woman of free- houses 
and free food. “India may not have the same 
resources but her legislatures: who have the 
same will and the same mandate should not 
lose a moment in giving effect- to the. directive 
principle -against the, unequal ‘distribution of 
wealth ( Article 34). . 


- 


.9. The legislatures should -also alleviate’ 


the existing economic.misery and the sa l 


oppression on women by setting in motibn the 


legislative -controls and powers under the 
Constitution. These controls and powers may 
in actual practice be treated as restrictions 


- imposed for--securiug the objects which are ` 
-enjoined by the directive principle in Part IV. 
of the Constitution and as, such reasonable . 


restrictions within the meaning of Clauses 2 to 
6 of Article 19. 


“10. The legislature must - also operate in . 
favour, of. women the guarantee of economic 5 
justice solemnly proclaimed in the preamble, l 


and repeated ; and confirmed in article 38 of the 


Constitution: In ‘order to secure to. women , 


the: economic justice as might be- available 


_ within their resources, the legislatures in India, 


would do well to pass legislations on the lines 
as done by those of the United in and 
the United States. 

A The ‘first. of such legislation will be a 
National Assistance Act on the lines ‘of the 

English National Assistance Act 1941. It will 

“be confined to women only. There will be a 


- Hindu Adoptions . 


years, 
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- National ‘Assistance Board under the Act, which ` 
will provide doles: for superannuated women 
-above a certain age ; widows and poor. women. 


may make applications for grants. -The Board 
will ascertain their needs, pay the amount and | 
realise it from liable relatives named 1 in the Act 
(vide articles 41 and 46 of the Constitution and < 
and Maintenance _ Act 
1956—Sec. 21 and 22 ).. ~ 4s i 


12, 
afford relief to women by way of general. 


_ assistance, and will give reassurance to.women” 
` with an unstable income, ọf. stability in the. 
` affairs of life and in the independent assertion - 
of their democratic and constitutional rights, 


- 


13. The concept of the women under the”. 
old Hindu jurisprudence, comparing the woman’ 


to chattel, was - partly responsible for this 
anomaly and abasement, this oppression and 
extortion. By way of protest to this enervating 
concept, the shastras (tantras). of | Bengal 
promoted the religio- social concept -of woman - 


„under the later Hindu jurisprudence comparing — 
For hundreds of - 


the woman- to a goddess. 
this enlightened doctrine- has been 
acclimatised in the. soil of: Bengal and has 
proved ‘congenial to the sentiment and aspira- 


tions of -thë people and has received the 


additional sanction-of juridical acceptance ; it 
is time that the . doctrine finds, legislative 
recognition. The- legislatures should now 
subserve and embody in all socialistic’ legisla- 
tions about women this new and- majestic ideal 
of womanhood comparing the woman to a 
S ENEE SEE: 
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The Kashmir Problem 
=A Political Approach 


By NAKULESWAR BANERJEE, 


Lecturer, University College of Law, Calcutta University. 


ASHMIR,,. like West Bengal or Madras, is 

an integral part of the Indian Union. The 
partition of India, it should be remembered, 
was decided upon not.on communal considera- 
tions, but accepted as a kind of territorial 
adjustment on administrative grounds to accom- 
modate the political aspirations of a section of 
the Muslim community to live apart, and to 
organise themselves into a separate sovereign 
state of their own. Pakistan may have- a 
predominantly Muslim population; but. all 
Muslims ate not Pakistanis.  Pakistan’s 
only plea for grabbing Kashmir rests upon the 
predominantly Muslim composition of her 
population, although ‘legally, constitutionally, 
historically and geographically, and even 
politically Kashmir forms an integral part of 
India. The principles of self-determination 
fondly relied’ upon “by . Pakistan is hardly 
= applicable in case of Kashmir, which forms 
only a part of the great Indian nation. John 
Stuart Mill’s pleading for ‘mono-national 


states’ precariously preached in his own days 


are no longer held valid in this atomic-age: 


“Now, nationalism, to quote Alfred Zimmern 
‘ig a sentiment of peculiar intensity, intimacy 
and dignity’. Such sentiments are not neces- 
sarily religion-inspired, but may be quite 
independent of religion and all ‘that it may 


mean or imply in the life of a modern. citizen. 


It_is an accepted fact of modern civilized 
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society that neither religion nor language is an 
invariable component or concomitant of 
nationalism, which is found to rest on other 
considerations, mainly economic and political. 
So, there can be no contradiction in the fact 
that Kashmiris are as much loyal Indian 
Nationals as people of any other part of the 
Indian Union. In the given context, therefore, 
the question of the state’s merger with Pakistan 
does not arise at all, far less its independent 
status on the plea of national self-determination 
can-be at all entertained. -Ifin total disregard 
of the aforesaid considerations India’s sover- 
eignty over this part of Indian territory is 
assailed, and Kashmir is to go to Pakistan 
under international pressure on sheer communal 
grounds, every other part of India, and maybe, 
of the world’s territories in close proximity to 
her borders where there is a preponderance of 
Muslim population should also go to her. And 
if India is to accept the Pakistani version of 
partition, and the two-nation theory so assidu- 


‘ously preached on many interested platforms, 


will Pakistan agree to accept its corollary, 
viz., exchange of population and property 
between tlie two halves of this sub-continent ? 
If the wound of partition was getting healed 
up during these long years, will it be wise to 
reopen it once again, and thus fan the flame of 
communal fury to disrupt the process of 
economic reconstruction that is going on on both 
sides of the Indo-Pak border with all its 
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resultant repercussions on the social-cum- 
economic life of both the wings of this great 
sub-continent? 


Nor is this all, The problem of Kashmir 
is both structurally and emotionally bound up 
with the bigger question of -India’s National 
integration. For if nationalism is to rest on 
religion alone, arguing for Kashmir’s cessasion 
from India, other religious ‘groups in the rest 
of the country will surely raise their heads, 
plead for their separate sovereign independent 
states, and it would become well-nigh impos- 


sible for the Government of India to resist such: 


awkward demands wearing in the changed 
context a look of injured innocence and 
sustained on a dangerous, newly-created prece- 
dent. All this will surely 7 mean total national 
disruption. ` 


Kashmir is never a disputed territory, and 
there is no logical ground which might warrant 
her transfer to Pakistan on a platter to flatter 
Pakistan’s vanity. India is strong enough to resist 
such claims both legally and militarily. But the 
fact remains that Kashmir’s population is almost 
wholly Muslim in composition, thanks to the 
policy pursued to date which forbids purchase 
of landed property in Kashmir ‘by any Indian 
other than the Kashmiris. And this prepond- 
erance of the Muslim population in that area 
is being trotted out by interested parties as a 
ground for her accession to Pakistan. Added 
to this the division of the Indian sub-continent 
apparently on the basis of religion adds a 
psychological lever to prop up Pakistan’s case 
for this part of Indian territory. The Tashkent 
Declaration furnishes yet another happy 
interlude to the whole episode, which argues 
for a re-assessment of the whole situation more 
objectively than heretofore. And unless a 


more statesmanlike view is taken by both sides 
to arrive at a peaceful permanent settlement of 
the whole affairs, the Tashkent spirit, I am 
afraid; will evaporate into the thin air much 
sooner than could ever be imagined. A report - 
in the statesman from New Delhi, March 21 
makes a dismal reading. It says : 


“There is a growing feeling here that a 
deliberate attempt is being made in Pakistan 
to bury the Tashkent Declaration, as is evident 
from the resumption’ of the  anti-Indian 
propaganda. | 


According to official sources here while 
Pakistan seems to ‘be going back-to the pre- 
Tashkent era, India is determined to abide by 
that declaration and not be provoked into 
repudiating it, 


The Indian Government has informed 
interested nations of these developments in 
Pakistan but has not sought any assistance 
from them. It has also drawn Pakistan’s 
attention to these developments. Ji 


` Judging from President Ayub Khan’s recent 
pronouncements even he seems to have suc- 
cumbed to the pressure of Mr. Z. A. Bhutto, 
and others who apparently want to repudiate 
the Tashkent Declaration. 


Official sources further point out that it is 
not quite correct that India is not prepared to 
talk about Kashmir. Sheis always willing to 
talk, if Pakistan 'so` desires, but only to 
reaffirm her basic stand that Jammu and 
Kashmir is an integral part of India.” 


The Tashkent Declaration has_ been hailed 
in many quarters as a step that augured well 
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for normalization of Indo-Pakistan relations ; 
but reports of rupture of such relations such as 
the above are really disturbing, and warrant some 
more positive steps to follow.up the fund of good- 
will between the two nations cooked up on the 
Soviet land. | 


A bit of political speculation as to what 
should be the probable steps to ease the situa- 
tion and to liquidate once for all the mounting 


tension between the two wings of this sub- 


continent seems quite in order. For while we 
must keep our powder dry, there is no harm 
to continue to have faith in our Pakistani 
leaders. Pakistan must somehow be tackled 
politically as part of our effort to restrain her 
militarily. 


Three alternatives suggest themselves as 
part of our political programme to woo 
Pakistan into a reasonable frame of mind. 
And evidently now is the most auspicious, 
being the most psychological, hour. Both her 
total military defeat in the recent encounter 
with India, and also the recent movement in 
East Pakistan for autonomy provide the 
perspective for a purely political approach to 
the Kashmir problem which is likely to prove 
successful. It is reported in the Statesman 
_ dated 22. 3. 66 as follows : 


“DACCA, March 20—President Ayub Khan 
said today that Pakistan should be prepared 
to face a civil war if it were brought about by 
the disrupting forces which he said were 
trying to wreck national unity. —Reuter. 


He criticized Opposition demands for East 
and West Pakistan provincial autonomy at the 
closing session of the ruling Muslim League 
Council here. 


_ The council adopted a resolution urging the] 
Government to ‘take all necessary steps | 


to meet the challenge of this treasonable 


campaign’.” 


While the above internal development in 
Pakistan will speak for itself India’s basic 
stand that Jammu and Kashmir is an integral 
part of India should not rule out the spirit of 
accommodation on her part, just as much 
flexibility needed for a peaceful solution of the 
problem without surrendering her sovereign 
rights over this part of Indian territory, unless 
for a consideration acceptable to both the 
parties. All these developments right from 
the Tashkent Declaration simply serve to 
streamline the need for initiating a political 
talk with Pakistan in a Round-Table Conference 
which should explore all possibilities for a 
happy solution consistent with honour and 
prestige on either side. 


Now, politically speaking, three solutions 
are conceivable, viz, (1) creation of an Indo- 
Pakistan federation, (2) exchange of Kashmir 
for East Bengal, (3) exchange of population 
and property between the two countries under 
international auspices. As regards (1), creation 
of an Indo-Pakistan federation seems to be 
the wisest course, which solves the problem. of 
Kashmir automatically, and also will have the 
added advantage of meeting successfully the 
problem of East Bengal’s autonomy to be 
guaranteed under the proposed new dispensa- 
tion. In the event of the proposed federation 
taking actual shape, all the units constituting 
the new state including, of course, East 
Pakistan and Kashmir should enjoy full 
provincial autonomy, united together under a 
common federal authority in charge of certain 
enumerated subjects like Defence, Foreign 


Relations, Finance, Communications and the 
like. While the existing arrangements- in the 
two wings of the sub-continent should continue 
as -far as desirable, only a common name 
should be devised for a new united nation 
recast into the proposed federation. And ‘the 
new name should conceivably be neither 
Hindusthan nor Pakistan which smacks of 
religious isolationism, but christened as 
‘Bharatbarsha’ which with so many noble 
historical associations of the past might appeal 
to all sections of the -people, in which every 
one of them could take equal pride. The 


federation of my contemplation is in all 


conscience. the home we both Hindus and 
Muslims and others should strive to build up by 
our common consent freely given which alone 


can accommodate the spirit of ‘Union without. 


unity’ —both the centripetal and centrifugal 
forces in this great Indian sub-continent. This 
in the given context seems. the ideal solution 
of the Indo-Pakistah relations in general, 
and the problem of Kashmir in India and East 
Bengal in Pakistan in particular. There is 
no finality in the shape of human relations, and 
accordingly no disgrace in our retreat from 
partition. We met to part, and parted only to 
méet again—let this be the verdict of our future 
historians writing on the natural contradictions 
of human nature both here and abroad. Let 
this be also our earnest for. the Asian federation 
of the future in which Indo-Chinese conflicts 
about territorial claims may also be resolved 
to the great relief of millions.of people inhabit- 
ing this-Eastern hemisphere. The proposed 
Indo-Pakistan federation, I am sure, will 
provide the requisite momentum to have a new 
look at the outstanding Indo-Chinese relations 
also, and suggest a. big leap forward towards 
creation of a confederation with China, and 
‘Bharatbarsha’ as two major partners alongwith 


30 - UNIVERSITY LAW JOURNAL 


_a.third one comprising the disputed - territories ; 


across the Himalayan borders. Further, it 
will not do.for us to forget that both India - 


„and Pakistan were brought into being by an 
act of the British Parliament, andno Parliament 


can bind its successor. We claim-to be sovereign 
states ; but our sovereign status, I am afraid, 
hangs on’ the passing whims of the British 
electorate. This further emphasizes the need 
for a break with the past, repudiating our 
origin, and forming ourselves, both Indians 
and Pakistanis, into a new federation, fully 
sovereign and fully independent of -the British ` 
Parliament which gave birth to Pakistan. - 


Now let us turn to the second alternative, . 
viz., exchange of Kashmir for East Bengal: 
While the first alternative suggested above is - 
undoubtedly the best, exchange of Kashmir - 
with East Bengal seems the second best solution 
of the dispute between our two peoples. Both 
the parties tó a dispute should naturally show 
some flexibility in their respective approaches ; - 
and the suggestion for Kashmir to Pakistan 
and East Bengal, which has become a headache 
to the Ayub regime, ‘transferred to India in 
exchange is one well worth. considering ; for 


it. is no more than a political- deal having ih 


nothing to do with the question of sovereignty ` 
of the two states, Political negotiations respect- 
ing transfer of territories between the two sove- 
reign states do not detract from the sovereign 
status of the negotiating states over the territories 
concerned. Pakistan itself was the product _ 
of a political negotiation between the Indian 
National- Congress’ and the Muslim League. 
India by agreeing to the proposed conditional 
transfer of Kashmir (minus Jammu, of course,) 
to Pakistan will add another feather to her , 
cap as being a sincerely peace-loving nation ; 


Pakistan by agreeing to surrender East Bengal 
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will have a geographical ‘contiguity and com- 
pactness guaranteed to -her territories, and 
also will administer a most efficacious political 
antibiotic for curing her chronic headache over 
the Eastern wing. The proposal may not be 
found worthy of acceptance in either quarter, 
but there is nothing absurd about it, which 


gives both the parties the advantage of terri- - 


torial integrity and also cultural affinity. It 
should further be noted that in these days of 
nuclear weapons and ICBM’s Kashmir has 
` lost all its strategic importance ; so to which- 
_ ever party she goes the recipient party cannot 
gloat over it on that ground at least. 


Plebiscite as a method. of deciding 
Kashmir’s future is in the changed context— 
after three general elections having taken place 
there, totally out-of place. If plebiscite is 
insisted upon even at this late stage as a 
political solution, it should be welcomed, but 
only when Pakistan also accepts the same 
device, for territories now included in that 
state. A logical corollary to the same should 
extend even to the basic question of partition 
itself whereby the- country was divided under 
- duress ; but will Pakistan agree to face the 
verdict of a plebiscite when her very existence 
is at stake ?- It has also been suggested in 
many well-meaning quarters that Kashmir 
should be divided between the contending 
parties across the cease-fire line, which they 
suggest, should be accepted as the international 
boundary demarcating the two states. There 
seems to be some force in “this suggestion, 
which evidently is inspired more by considera- 
tions of peace and friendly relations developing 
between the two countries. But this seems to 
put a premium on aggression, and allows 
Pakistan to reap- the. fruits of her own 


unabashed aggression on the Indian soil. India 


can never be a party to it, and is entitled to 
reject such suggestion outright. But since 
politics is not as inexhorable as physics or 
chemistry, there is room for flexibility and 
accomurodation in a political approach. India 
should agree to consider such a proposal, and 
accept cease-fire line as the international line 
between the ‘two countries, but only fora 
consideration. And the consideration should 
probably be an offer from the Pakistan side 


for transfer of equivalent territory to India 
.such as the .district of Sylhet where there is a 


preponderence of the non-muslim population 
together with the hill districts: of Chittagong 
and Tipperah. If the determination is there to 
resolve the dispute which disturbs the. develop- 
mental programmes of the two countries, some 
such proposals seem well worth considering. 


The third alternative, viz. exchange of 


population and property between the two 


countries though talked: of at times is really a 
counsel of despair, but nonetheless logical if 
Kashmir is claimed by Pakistan on sheer 
communal grounds. Those who argue for 


_ population transfer admit that it is an argument 


of despair, but they argue further that the 
partition of the country itself was also an 
argumemt of despair. They further contend 
that if exchange of population is to be accepted 
as a policy it must be accepted wholesale ; not 
for the two Punjabs alone. And it should never 
be left to private initiative, which will mean not 
only total dislocation of the economic life, but 
a complete demoralization of the population of 
the respective states involved. They further 
quote Mr. Jinnah saying, ‘If the ultimate 
solution of the minority problem is to be mass 
exchange of population, let it be taken up at 
governmental level, and should not be left to be 
sorted out by blood-thirsty elements’. It is 
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further pointed out that the exit of the Muslim 
population from the Indian soil will not make 
India a Hindu state; for India is a land not 
only of Hindus and Muslims, but also of those 
like-the Christians, Parsees, Sikhs and others. 
To call it a Hindu state in the event of total 
Muslim withdrawal is pure nonsense. She can 
continue to be a secular state even without the 
Muslims now opting out to Pakistan. It is 
not suggested that this alternative of exchange 
of population and property for that matter 
should be seriously considered. It is mentioned 
only as a natural corollary to the demand for 
Kashmir on communal grounds by the 
Pakistani leaders. Those, however, who love 
to live like frogs in the well, and take a parti- 
cular pleasure to pursue an isolationist. career 
should be allowed to do so just to buy peace, 
until they of their own come to realize the folly 
of such an isolated existence in days of inter- 
national interdependence and mutual co- 
operation. Time is fast moving, and the days 
are not far off which will bring about a general 
awakening, and a- realization that every 
nationality is to be conterminous with all 
humanity. That indeed, is a most welcome 
fulfilment in the'evolution of the consciousness 
of kind which will signalize the doom of ‘a 
state within a state’, and. coalesce all into the 
great, family of nations represented in due 
proportion in the ‘Parliament of man’ and 


organize into the ‘Federation of the world’. | 


Indeed, a state within a state is a political 
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contradiction, a social anachronism, and. is 
bound to wither away in the light of advancing 
political consciousness among the Muslim 


masses now being separated under the impact | 


of passing political forces of the moment. Let 


us meet to part and part only to meet again. - 


Let the transition be smooth and peaceful, let 
us submit to the inevitable—let the call for 
peace among the communities prevail ‘over 
every other consideration. This alternative— 
let me repeat—is the most distressing, and the 
least desirable among the three suggested, but 


nevertheless is well -worth considering in the 


larger perspective of- Hindu Muslim unity and 
progress. These alternatives including the last 
one cover a wide field for a political approach 
to the basic problem that is Kashmir to-day. 
Failing to solve it on the battlefield let us— 
both India and Pakistan— proceed via Tashkent 
to a Round-Table Conference for a political 
solution of this vital question, which has over 
these long and difficult years plagued as many 
as six hundred millions of people whose only 
ambition is to live in prosperity and die in 
peace. A peaceful. political solution on the 
above lines alone can ensure both without 
depending upon the Patons, Chinese or the 
American. There can, indeed, be no stable 


peace and no guaranteed progress in the Asian 


continent until China is contained in a Confe- 
deration with India, and India on her part 
federates with Pakistan with Kashmir and 
East Bengal as two autonomous units of the 
proposed federation. 
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THE LAWYER'S BEST FRIEND 


At a provincial law society’s dinner, not long ago, the president 

_ called upon the senior attorney to give as a toast the person whom 

he considered the best friend of the profession, “Certainly,” was 
the response, “The man who makes his own will”, 
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The Chai: rman at. 
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University College of Law, University of Calcutta. ` 


OR the purpose of this article the person 

who presides at the meetings of the Board 
of Directors, Committee of Directors, General 
Meetings and Creditors’ Meetings will be called 
the Chairman. l 


BOARD MEETINGS 


The Board of Directors must meet at: least 
once in every three months and at least four 
such meetings shall be held in every year. At 
these meetings one .of the directors presides. 
He may be appointed by the Articles of 
Association of the Company, by a resolution 
of the Board of Directors or by the Directors 
present at the meeting ad hoc. . 


The ‘Chairman should be present at the 
` appointed place within five minutes of the time’ 
- specified for holding the meeting. If he is 
not present within the time another chairman 
may be elected to preside over the meeting. 


Before ‘proceeding with the business the. 
Chairman. is to ascertain whether there is a 
quorum. “The quorum for a meeting of the 
Board shallbe one-third of the. total strength 
of the Board ( any | fraction contained in that 
one-third being rounded off as one), or two 
directors, Whichever i is s higher.” But where two- 
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thirds or more of the total number of directors 
are, interested in a particular resolution, two 
‘directors who are not so interested may form 
the quorum. If the quorum is not present 
within the time specified in the Articles or 
within a reasonable time (half an hour), the 
Chairman cannot proceed with the meeting 
which will automatically be adjourned to the 
same day next week, same time and place, 
unless the Articles otherwise provide. If the 
day on which the meeting is adjourned isa 
holiday then the meeting will be held on the 
next working day. If at the adjourned meeting 
also there is no quorum, no business can be 
transacted. A fresh notice calling the Board 
, meeting has to be given. 


Business at Board Meetings 

The directors may discuss anything concern- 
‘ing the business of the company and the agenda 
cannot curtail this right of the directors. The 
‘directors will decide as to the procedure they 
would follow. They may meet formally or 
‘informally and would consider whether to 
Adjourn a meeting or not. The chairman has 
no power to put restrictions on these powers 
of the directors. The chairman has no power 
“in normal circumstances to adjourn the meeting 


' without'the consent of the directors present. 


‘He should allow each director to speak on any 
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subject touching the business of the company. 
Unless the Articles otherwise provide, all 


decisions are to, be taken by the majority of 


the directors. - 


Minutes 


The directors attending the meeting should 
sign the attendance register. The chairman 
shall cause the proceedings of the meeting to be 
recorded and entered in the Minute Book. : He 
should initial each page and sign the last page 
of the Minute Book on which the proceedings 
have been recorded. If he is unable to sign the 
Minute Book before the date of the next Board 
meeting then the Chairman of the second 
meeting should initial and sign the pages of the 
Minute Book. © l 


Committee Meetings 


Where the Board of Directors have delegat- 
ed some of their powers to a committee, unless 
any specific provision has been made by the 
delegation, all the members ofthe committee 
should form the quorum. The members of the 
committee will elect their chairman unless the 
Board has decided otherwise. Unless otherwise 
- provided, the chairman will follow the same 
rules as govern Board meetings. 


Both at Board meetings and at Committee 
meetings the requisite quorum must be present 
throughout the proceedings of the meetings. 
Any resolution passed without a quorum will 
be invalid in spite of the fact that at the 
beginning of the meeting there was a quorum. 


GENERAL MEETINGS 


At the meetings of the shareholders gene- 
rally the chairman of the Board of Directors 
presides. If there is no chairman of the Board 
then one of the directors will preside. If none 


of the directors is present or is willing to 
preside then the meeting will elect its chairman 
unless the Articles otherwise provide. - Such a 
chairman should be one of the members present 
at the meeting. He is elected by a show of 
hands but if poll is.demanded then the 


` chairman elected by show of hands will preside . 


and determine the result of the poll. If some 
other person is elected chairman as a result of 
the poll, he shall be the chairman for the rest 
of the meeting. 


Quorum 


The chairman must see that there isa . 


quorum. He should wait for the specified 
period contained in the Articles or for half an 
hour if there is no such provision. - Normally 
the quorum is fixed by the Articles. If the 
Articles do not fix a greater number then five 
members personally present in case of a public 
campany and two members personally present 
in case of any other company (including 43-A 
companies ) will form the quorum. If no 
quorum is present within the time, the meeting 
is automatically adjourned to the same day next 
week, same time and place. If at the adjourned 
meeting there is no quorum the members 
present will form the quorum. Butin case of 
a requisitioned meeting if there is no quorum 
within the time, the meeting will stand 
dissolved. 


La 


The Agenda 


The members present will sign the atten- 
dance register kept for the purpose. When the 
quorum is present the chairman may proceed 
with the business of the meeting. The chairman 
reads out the notice and other necessary papers 
concerning the meeting. If it is the Annual 
General Meeting, the chairman usually proceeds 
to make some comments on the accounts, 
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explains the position of the company, gives 
such further information concerning its affairs 
as he thinks may properly be made known, 
and concludes by moving that the report ‘and 
accounts be adopted. This is usually seconded 
by another director with a few remarks and 
then the members preSent at the meeting are 
free to comment upon or criticise the report, 
the accounts, and the chairman’s speech. 


‘Thereafter the chairman takes up the business 


one by one as given in the agenda. Unless the 
meeting agrees, the chairman cannot deviate 
from the Agenda. 


The chairman should give proper opportun- 
ity to the minority shareholders to discuss 
matters before the meeting. It is the duty of 
the chairman to ascertain the sense of the 
meeting with regard to any question before it. 
In the absence of express provisions in the 
Articles the details of the proceedings are 
regulated by the persons present and by the 
chairman. Where the decision of the chairman 
is disputed, it should be regulated by the 


majority of the members present. 


The chairman should impartially conduct 
the meeting, make endeavour that the business 
of the meeting is ‘facilitated and the results are 
clearly determined. On points of procedure 
he should ‘maintain his ruling which, of course, 
will be subject to legal proceedings in proper 
cases. 


In conducting the meeting the chairman 
should decide all questions which arise 
incidentally requiring immediate decision, he 
should act bona fide in the interest of the 
meeting paying particular attention to the rights 
of the minorities. He should remember that 
apart from the Articles and the Act he collects 
is authority from the meeting. In conducting 


the meeting he should allow all members 
reasonable opportunity to speak and protect 
the speaker from interruptions. But he is 
entitled to prevent discussions which are not 
relevant to the business of the meeting or are 
obscene or defamatory to any person. 


Amendments 

The chairman should allow all legitimate 
and germane resolutions and amendments. But 
amendments to resolutions must come within 
the scope of the notice convening the meeting 
and conform to the provisions of the Articles 
and the Act as to notice and other require- 
ments. 


Notice of an amendment to an ordinary 
resolution is. not necessary specially if the 
amendment cuts down the effect of the resolu- 
tion or if the notice convening the meeting 
stated that the resolution might be passed with 
such alterations or modifications as should be 
agreed upon. However, an amendment which 
radically alters the original proposed resolution 
should be rejected by the chairman. When 
such an amendment is rejected, the aggrieved 
member without contesting the ruling or 
without leaving the meeting may challenge it in 
a Court of Law. 


As regards special resolutions the chairman 
should not allow any amendment. 


Where it is doubtful whether a particular 
amendment should be allowed or not or where 
the. chairman is fairly certain that an 
amendment will be lost, it is preferable that the 
chairman should allow such amendments to be 
moved whether it is covered by the notice 
or not. 


Adjournment 


Subject to the provisions of the Articles and 
the Act the power of adjournment is vested in 
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the meeting. The adjournment is usually toa 
fixed day. Motions for adjournment can ‘be 
brought forward at any time during the meeting 
and will take precedence of any matter then 
under consideration. Where the Articles 
empower the chairman to adjourn the meeting 
with the consent of the meeting he cannot adjourn 
without such consent but he is not bound to 
adjourn the meeting against his wishes. The 
chairman should not adjourn the meeting 
capriciously. If he does so, the meeting may 
appoint another chairman and proceed with 
the business. At the adjourned meeting no 
quorum is necessary as it is the continuation of 
the original meeting and the proxies valid for 
the meeting will also be valid for the adjourned 
meeting but no new proxies can be introduced. 
Once the meeting is convened, it cannot be 
postponed. The only course that the directors 
may follow is to adjourn the meeting. 


Closure 

After the members have been given opportun- 
ity to discuss the matter fairly in detail, the 
chairman with the sanction of the meeting may 
declare the discussions as closed and put the 
question to the vote. 


Voting 

Usually one item is put to vote at a time. 
There is of course no bar in putting all the 
resolutions en bloc to vote. But in any case 
each item should be voted separately and 
passed individually. Unless a special majority 
is required, the resolutions will be passed by 
a simple majority. The chairman must first 
put the resolution to vote by show of hands. 
At this stage or after the result of vote by show 
of hands is ascertained a poll may. be 
demanded. The chairman may suo motu 
direct that poll be taken. A poll-may be 
demanded by five persons having right to vote 


and present in person or by proxy at the 
meeting. In case of a private company one 
member present in person or by proxy can 
demand a poll if the total number of members 
personally present does not exceed seven and 
two members present jn person or by proxy 
can demand a pol! if the number of members 
present exceeds seven. The holders of one- 
tenth of the total voting power in respect ofa 
resolution or holders of one-tenth of the paid- 
up share capital having the right to vote may 
also demand a poll. A demand for poll may, 
however, be withdrawn by the members who 
demanded it. 


A poll demanded on the question of 
election of chairman and on the question of 
adjournment of the meeting must be taken 
immediately. In othercases the poll must be 
taken not later than forty eight hours from the 
time of the demand depending on ane discretion 
of the chairman. 


Scrutineers 


Where a poll is to be taken, the chairman 
of the meeting shall appoint two scrutineers 
from among the members to scrutinise the 
votes given on the poll and to report thereon 
to him. The chairman would preferably take 
one scrutineer from the minority group. 


The chairman has the power to remove 
any of the scrutineers and appoint another in 
his place before the result of the poll is 
declared. In other respects the chairman will 
regulate the manner in which the poll shall be 
taken. Generally the chairman requires every 
member who is entitled to vote to sign a paper 
headed “for” or “against” the motion; the 
number of votes to which each member is 
entitled to is inserted against the signature of 
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the member, and these having beén added, 
the chairman declares accordingly. ` 


A member may vote personally at a poll ` 


though not present when the poll was demand- 
ed. Ata poll the members or their represen- 
tatives or proxies must attend. and give the 
votes. In case of corporate bodies the repres- 
entative must have a letter of authority 
supported by a Board resolution. An .author- 
ised representative of a corporation, 
Governor or the President will be treated as a 
member present in person and can vote on 


show of hands and take part in the proceedings. 


of the meeting. `The chairman will determine 
whether he will accept or reject a proxy which 
will be decisive. 


In case of equality of votes the chairman 
may cast a second vote if the Articles’so 
authorise. If he does not use his casting vote 
in case of equality of votes, the motion is not 
carried. : 
Result of voting 

A declaration by the chairman that on 
show of hands a resolution has or has not been 
carried unanimously or by a particular majority 
and an entry to that effect in the books contain- 
ing the minutes, of the proceedings of the 


company shall be conclusive evidence of the 


fact without proof of the number or propor- 
tion of the votes cast in favour or against such 
resolution. The chairman’s declaration that 


a resolution is carried, therefore, is conclusive . 
arid will prevent the question being reopened 


in legal proceedings even if evidence is given 
that the chairman’s declaration was wrong 
unless there is error apparent on the records. 
When a poll is taken the result of the poll 
shall be deemed to be the decision of the 
meeting on the resolution on which the poll 
was taken l l 


the `. 


Minutes of the Proceedings ` 


There should be a separate minute book 
in which the proceedings of the meetings are 
to be recorded. The chairman has an absolute 
discretion in regard to the inclusion or non- 
inclusion in the minutes of anything which in 
his opinion is or could reasonably be regarded 
as defamatory of any person, is irrelevant or 
immaterial to the proceedings, or is detrimental 
to the interests of the company. Itis the duty 


`of the chairman to see that the minutes contain 


a fair and correct summary of the proceedings 
of thè meeting. The chairman should initial 


-each page on which the proceedings have been 


recorded and shall ‘sign the last of such pages 
within thirty days of the meeting. In case he 
fails to do so, one of the directors should sign 
the pages in like manner within this period. 


Alterations of Minutes 


Once the minutes are written and signed 


‘by the chairman or the directors, as the case 


may be, it cannot be altered. Neither the 
secretary nor the chairman has any authority 
to correct any mistakes other than clerical ones. 


- The minutes of the Board meeting can be 


corrected only by a resolution of another 
Board meeting and the minutes ofa general 
meeting can be corrected or altered by a 


resolution of another general meeting. 


Creditors’ Meetings 


Sometimes companies in difficulties frame 
a scheme of arrangement for payment to its 


creditors. For this purpose the draft scheme 


is to be passed by a creditors’ meeting and 
sanctioned by the Court. At such a creditors’ 
meeting the chairman will follow the procedure 
laid down by the Court. If the creditors are 
allowed to agree to the scheme with modifica- 
tions, the chairman should allow amendments 
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to be moved. After reading the order of the 
court, the notice and the. scheme of 
arrangement, the chairman should allow 
the meeting to discuss the matter. If any 
creditor wants to move any amendment that 
has to be allowed. Such an amendment to any 
of the clauses of the scheme is to be put to 
vote by show of hands. If it is carried by a 
majority votes the chairman should declare 
it as carried. After all the amendments have 
thus been put to vote and carried or not carri- 
ed, the scheme as amended should be put to 
vote by show of hands. If any of the creditors 
having the right to demand a poll so demands, 
the poll must be taken. The chairman will 


appoint scrutineers and issue ballot papers 
duly signed by him. After the poll is taken 
the amount of each creditor is written against 
his vote and added up. The scheme to be 
approved by the creditors’ meeting it should be 
passed by a majority of creditors present and 
voting at the meeting and such majority of 
creditors must be creditors to an amount not 
of the total 
amount of the creditors who-are present and 


less than seventyfive per cent. 


voting at the meeting. In other respects the 


chairman is to follow the procedure laid down . 


for general meetings so far as they are applic- 
able to this meeting. 


VALUE OF AN INDEX 


A SEARCHER after something or other, running 
his eye down the index of a law-book through letter 
B, arrived at the reference “Best-Mr. Justice,—his 
great mind”. Desiring to be better acquainted with 
this assertion, he turned to the page referred to, 
and there found to his entire satisfaction: 
“Mr. Justice Best said he had a great mind to 
commit the witness for prevarication”. 


In the index of “Smith, Leading Cases’’, ed. 
1867, we find this reference : “Eagle eyes—court 


will not always look with”. 


i 


Individual Dispute 
as an industrial 
Dispute 


By N. K. Rana, Advocate, Calcutta High Court. 


TT Industrial Disputes (Amendment) Act, 
1965 which came into force with effect 
from the ist December 1965, inter alia intro- 
duced a new section 2A which reads as follows: 


“2A. Where any employer discharges, 
dismisses, retrenches or otherwise terminates 
the services of an individual workman, any 
dispute or difference between that workman 
and his employer connected with, or arising 
out of, such discharge, dismissal, retrenchment 
or termination shall be deemed to be an indus- 
trial dispute notwithstanding that no other 
workmen nor any Union of workmen isa 
party to the dispute.” 


This new Section has given an individual 


workman the right to raise an industrial dispute 
without the support of other workmen of the 
industry in which he is employed provided that 
the dispute relates only to the discharge or 
dismissal or retrenchment or termination of 
his services. 


The right given to anindividual workman 
by the new Section has certain effects. They 
are to be considered under two different heads, 
namely— 


(a) on the principle of collective bargain- 
ing; and 

on the existing law relating to indus- 
trial adjudication. 


Firstly, on the question of collective bargain- 
ing the law which has evolved following a 
series of decisions of the Supreme Court of 
India for the past eighteen years since the 
Industrial Disputes Act, 1947 came into force 
has taken a new turn. 


The view taken by the Supreme Court and 
various other High Courts that a dispute 
touching the individual rights of a workman 
is not intended to be the subject matter of 
adjudication under the Act, when the same has 
not been taken up by the Union of employees 
or a number of workmen has now undergone 
a radical change. Though the language of Sec. 
2(k) which defines the expression “industrial 
dispute” is wide enough to cover disputes 
between an employer and a single employee 
the Supreme Court made a distinction between 
a “dispute which involves the rights of work- 
men as a class” and “a dispute touching the 
individual rights of a workman” and came to 
the conclusion that a dispute between an 
employer and employee cannot ‘per se be an 
industrial dispute but it may become one if it 
is taken up by a Union or a number of 
workmen. 


The importance of collective bargaining in 
modern industrial life cannot be over emphasis- 
ed. As trade unions developed in the country 
and collective bargaining made steady headway, 
the employers found it necessary and conveni- 


( 39 ) 
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ent to deal with the representatives of workmen, 
instead of individual workmen, not only for 
the making or modification of contract but 
also in the matter of taking disciplinary action 
against one or more workmen and other 
disputes. The law, as it stood prior to this 
amendment, the individual workman was 
considered at no stage of the proceedings a 
party to the industrial dispute independently of 
the union or workmen who sponsored the 
dispute. [1961 (i) LL. J. 504 S. C] 


This amendment seems to undermine the 
very essence of the principle of collective 
bargaining and now, choice has been given to 
the individual workman to proceed with his 
dispute even if there is a representative union, 
and his cause is not espoused by the Union. 


It is apprehended that the individual employ- 
er who was required to owe allegiance to the 
Union for the protection of his interest may no 
longer remain faithful to it when he knows 
that he himself is capable of dealing with his 
employer on his own. Similarly, it becomes 
equally difficult for the employer to tackle the 
problem of an individual workman who may 
not necessarily be capable of representing his 
case to or understanding the view point of the 
employer. Those who are engaged in the work 
of trade unionism are naturally experienced in 
the matter of industrial relations including all 
the legislations relating to labour laws and 
they are supposed to be better equipped to 
tackle an industrial dispute and to look at the 
problems from the proper perspective. It is, 
therefore, always convenient for an employer 
to deal with trade union representatives inas- 
much as they are expected to appreciate the 
employer’s stand on any issue much better 
than an individual employee could do. 


Apart from what is stated above, there are 
certain practical problems which require consi- 
deration. Assuming that an industrial dispute 
has been raised by a trade union of employees 
relating to retrenchment of certain employees 
on grounds of economy or other reasons accord- 
ing to section 2A, a number of employees 
could secede from the union and raise separate 
disputes. This means that the ground on 
which such retrenchment has been effected 
should be considered separately by the Conci- 
liation Officer and the view points of separate 
individual workman could be heard. Likewise, 
the employer has to meet each‘and every 
allegation of every individual workman sepa- 
rately. Since there is no legal restriction 
against—reference of such individual disputes 
to more than one Labour Court or Industrial 
Tribunal the employer has to prove his case 
before each of such Labour Courts or Industrial 
Tribunals in the event of such disputes being 
referred to them. Over and above, the 
decision of one Labour Court may not be the 
same as that of another Labour Court. It will 
also be appreciated that the disposal of such 
disputes will entail unusual delay and unneces- 
sary expenses to the contending parties. 


The effect of the new section 2A has 
created certain anomalies making the applica- 
tion of the existing Jaw relating to industrial 
adjudication complicated. It is, therefore, 
considered necessary to deal only with those 
provisions of the Industrial Disputes Act which 
may reasonably be contended to have been 
affected by the new Sec. 2A. 


The legal position of relevant provisions of 
the Industrial Disputes Act which the new 
Section appears to have modified are Secs. 18, 
22, 23 and 33. According to Sec. 2A, an indivi- 
dual dispute shall be deemed to be an industrial 
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dispute even if it is not taken up by a trade 
union or a number of employees. The meaning 
of this expression ‘deemed to be” is relevant 
_ in considering the effect of Sec. 2A. The 
interpretation of this term came for considera- 
tion before various High Courts in India. The 
relevant observation of certain Courts are set 
out below : 


(a) “In Statutes, the expression “deemed” 
is commonly used for the purpose of creating 
a statutory fiction, that is, for the purpose of 
extending the meaning of some term to a 
subject matter, which it does not properly 
designate”. 


(b) When a person is deemed to be some- 
thing the only meaning possible is that where- 
as he is not in reality that something, the Act 
of Parliament requires him to be treated as if 
he were.” (A.-IL.R. 1951 Cal. 139) 


(c) “Generally speaking, when you talk 
of a thing being deemed to be something, you 
don’t mean to say that it is that which it is 
deemed to be. Itis rather an admission that 
it is not what it is deemed to be, and that not- 
withstanding it is not that particular thing, 
nevertheless, it is deemed to be that thing.” 
(A.LR. 1944 Nag. 40) 


Therefore, it would appear that though an 
individual dispute covered by Sec. 2A is not 
an industrial dispute in reality but this has to 
be deemed to be an industrial dispute for the 
purpose of this Act. 

Section 18 of the Industrial Disputes Act, 
inter alia, provides that an award shall be 
binding on— 


(a) all parties to the industrial dispute ; 
% | 


-  (b) where a party is composed of work- 
men, all persons who were employed 
in the establishment or part of the 
establishment, as the case may be, 
to which the dispute relates on the 
date of the dispute and all persons 
who become subsequently employed 
in that establishment or part of the 
establishment. 


Although it would appear that an Award 
made by an Industrial Tribunal or a Labour 
Court on a dispute covered by Sec. 2A is 
binding on all the workmen employed in the 
establishment to which the dispute relates 
doubts are . expressed whether the dispute 
covered by section 2A could be treated on part 
with the dispute raised with support of other 
employees so far as the Award is concerned. It 
may be noted that the parties to such dispute 
are the employer on the one side and one 
employee on the other. Therefore, the Award 
made in such dispute could be binding on the 
parties mentioned in Sec. 18 (a) and according 
to Sec. 18 (d), if the party which was a 
party to the dispute was not composed of 
workmen, the award would not be binding on 
all the workmen. This appears to be exactly 
the case in respect of an industrial dispute 
covered by Sec. 2A. 


Secs. 22 and 23, inter alia, deal with the 
circumstances in which strike or lock-out would 
be illegal. It is provided, inter alia, that during 
the pendency of proceedings before the 
Conciliation Officer, Board, Labour Court or 
Industrial Tribunal or an Arbitrator strike or 
lock-out shall be illegal. Now the question 
would arise when a proceeding is pending before 
any of the aforesaid authorities in respect of a 
dispute covered by Sec. 2A, whether strike or 
lock-out would be considered illegal. Neither 
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Sec. 22 nor Sec. 23 states clearly that such 
proceeding is covered. Although such dispute 
pending before any of the said authorities may 
be deemed to be an industrial dispute, but 
‘whether the amendment—brought out could 
bring an individual dispute within its ambit is 
a matter of question. This leads to certain 
complications in its practical application. 
In this connection, reference may be made 
to Sec. 33A of the Act. According to 
Sec. 33A, the Tribunal or -the Labour Court 
to which application is made under this Section 
alleging contravention of Sec. 33 has to 
adjudicate upon the allegation “as if it were 
dispute—referred to or pending before it”. 
Therefore, during the pendency of such 
complaint before a Tribunal a strike or Jock- 
out was never considered illegal within the 
meaning of the Industrial Disputes Act. 
Similarly, the question for consideration is 
whether during the pendency of a dispute under 
Sec. 2A a strike or lock-out could be 
considered illegal if it is not resorted to in 
conformity with law. This isa problem which 
could be argued both for and against it. It is 
also inconceivable that due to an individual 
workman’s case having referred to a Labour 
Court or a ‘Tribunal, the employer’s right to 
protect his interest if he so requires, is 
frustrated. 


It should now be considered whether it 
would be necessary to comply with the require- 
ments of section 33(1) or 33 (2) or 33 (3) in 
effecting the change in the conditions of service 
or dismissing any other workman when 
proceedings are pending regarding an industrial 
dispute for dismissal, termination of service or 
retrenchment or discharge of an individual 
workman under the new section 2A. 


Section-33 of the Industrial Disputes Act, 


1947 provides that conditions of service, etc. 
should remain unchanged under certain 
circumstances during the pendency of proceed- 
ings before a Conciliation Officer, or a Board 
or Labour Court, Tribunal or National 
Tribunal. The object of this section is that 
when proceedings over an industrial dispute 
are pending adjudication or conciliation, status 
quo of the workmen should be undisturbed 
as far as practicable in order to maintain indus- 
trial peace and avoid fresh disputes. This 
section, however, gives the employer the right 
to alter conditions of service of or to punish 
and dismiss a workman concerned in such 
pending dispute with permission of the 
authority before whom such industrial dispute 
is pending. 


The Supreme Court in New Indian Motors 
(Private) Ltd. vs. Morris K.T. (reported in 
A. I. R. 1960 S. C. 875) considered the meaning 
of the words “concerned in the dispute” 
occurring in section 33 of the Industrial 
Disputes Act. In that case a workman was 
dismissed while a dispute was pending over the 
discharge of seven apprentices by the 
Company. It was the Company’s contention 
that in the pending industrial dispute only 
those seven apprentices are concerned and as the 
other workmen of the Company were 
unaffected no permission of the Tribunal 
is necessary. The Supreme Court held that 
if some of the sections of the Industrial 
Disputes Act are examined, the limited con- 
struction could not be accepted. After referring 
to definition of the “Industrial Disputes” in 
section 2(k), section 18 (3) which states on 
whom settlements and awards are binding and 
section 33 of the Industrial Disputes Act which 
deals with the provisions for adjudication for 
change in the condition of service, etc., the 
Supreme Court held that the circle’ of persons 
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bound by the Award is very much wider than 
the actual parties to the Industrial Dispute and 
thatit is not necessary that the workmen 
“concerned in the dispute’ must be directly 
or immediately concerned in the said dispute. 
In dealing with the question, the Supreme 
Court observed as follows : 


“Section 33 as it stood prior to the amend- 
ment of 1965 provided inter alia that during the 
pendency of any proceeding before a Tribunal 
no employer shall alter to the prejudice of the 
workmen concerned in the said dispute the 
conditions of service applicable to them 
immediately before the commencement of the 
said proceedings, save with the express 
permission in writing of the Tribunal. Sec. 33 
has been modified from time to time and its 
scope has been finally limited by the 
amendment made by Act 36 of 1956. With the 
said amendments. we are however, not 
concerned. The expression “the workmen 
concerned in the dispute” which according to 
the earlier section has not been modified and 
the construction which we would place upon 
the said expression under the unamended 
section would govern the construction of the 
said expression even in the amended section”. 


‘It is to be noted that in the above case, the 
industrial dispute was raised at the instance 
of a number of employees. The industrial 
dispute under the new section 2A is not 
required to be sponsored by a number of 
workmen or a Union representing them. The 
point to be considered. is whether during the 
pendency of an industrial dispute under the 
new section 2A, an employer is bound to 
comply with the provisions of section 33 (1), 
33 (2) or 33 (3) as the case may be, in effecting 
any change in the conditions of service or 
discharging or dismissing an employee. In 


other words, if such workman against whom 
the employer proposes to take action would 
be protected as having been “concerned in such 
dispute”. l 


Although.in the absence of any authoritative 
judicial pronouncement on this point, it is 
difficult to say with certainty that it is necessary 
to comply with section 33 (1) or 33 (2) or 33(3) 
when an individual dispute is pending but it 
might reasonably be contended that such 
compliance is not necessary when there isa 
pending industrial dispute under the new 
section 2A. This contention is of course based 
on various decisions of the Supreme Court 
which lay down that an industrial dispute 
cannot become an industrial dispute at the 
instance of the aggrieved individual. It must 
be a dispute between an employer on the one 
hand and the employees acting collectively on 
the other. Although it is stated in the new 
section 2A that an industrial dispute is to be 


` deemed to be an industrial dispute in the 


cases provided therein ; it will be an industrial 
dispute only for the adjudication of the dispute 
by or with a single workman only for the cases 
provided therein. The essential features consid- 
ered in interpreting the meaning of Sec. 33 
of the Industrial Dispute in the case of New 
India Motors (Private) Limited ys. Morris 
K. T. is absent in the new Sec. 2A. Further 
it is difficult to imagine that while giving this 
new right to an individual workman to see 
redress under the Industrial Disputes Act in 
case of his discharge or dismissal or retrench- 
ment by an enactment that such a dispute 
should be an indusirial disptte inspite of the 
cause of the individual workman not being 


_taken up either by the Union or the workmen 


of the establishment in which the affected 
individual workman is engaged. It is also a 
matter of doubt whether for the purposes of 
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section 33 the remaining- workmen of the 
establishment who did not espouse his cause 
at all should be treated as workmen Concerned 
in the dispute and the employer should be 
under a ban to deal with any such workmen 
except as provided for in section 33 of the 
Industrial Disputes Act. 


Section 2A has raised and will continue tô 
raise a good deal of controversy till judicial 


pronouncements clear the air of doubt and 
uncertainty. It would be better if the legisla- 


ture could make consequential amendments so 
as to make good the lacuna. 


IN A FIX 


LORD BACON relates, in his Apothegms, that in 
Chancery one time when the counsel of the parties set 
forth the boundaries of the land in question by the plot, 
and the counsel of one part said, “we lie on this side, my 
lord”, and the counsel on the other part said, “We lie on 
this side”, the Lord Chancellor Hatton stood up and said, 
“If you lie on both sides, whom will you. have me to 


believe ?” 


Published by courtesy of “Industrial Relations” by Indian Institute of Personal Managemént. 


Emergency and 
Civil Liberties 


By SACHIN K. Ray, Barrister-at-Law. 


T the time of Chinese aggression on 26th 

October 1962, the President has proclaimed 
emergency and published for general information 
the following Proclamation of Emergency : “ln 
exercise of powers conferred by clause (1) of 
article 352 of the Constitution, I, Sarvapalli 
Radhakrishnan, President of India, by this 
proclamation declare that a grave emergency 
exists whereby the security of India is threat- 
ened by external aggression.” As the Parlia- 
ment was not in session at that time and the 
President was satisfied that circumstances exist 
which render it necessary for him to take 
immediate action, the President promulgated 
the Defence of Ordinance on 5th November 
1962 in exercise of the powers conferred by 
clause (1) of article 123 of the Constitution. In 
exercise of the powers conferred by section 3 of 
the Defence of India Ordinance 1962, the 
Defence of India rules was made on 5th 
November 1962 by the Central Government. 
The Supreme Court in Makhan Singh vs. State 
of Bengal: A. I. R. 1964 S. C. 381 held that as 
soon as a Proclamation of Emergency has been 
issued under article 352 and so long as it lasts, 
article 19 (which gives the citizens of India 
certain basic fundamental rights) is suspended 
under article 358 and the power of the legisla- 
tures as well as the executives is to that extent 
made wider. The suspension of article 19 
during the pendency of-the proclamation of 
emergency removes the fetters created on the 
legislative and executive powers by article 19 


and if the legislatures make laws or the execut- 
ive commits acts which are inconsistent with 
the rights guaranteed by article 19, their 
validity is not open to challenge either during 
the continuance of the emergency or even 
thereafter. Article 358, however, makes it 
clear that things done or omitted to be done 
during the emergency cannot be challenged 
even after the emergency is over. Article 359 
(1) of the Constitution empowers the President 
to suspend the enforcement of the rights confer- 
red by Part DHI of the Constitution (Funda- 
mental Rights) during the pendency of the 
proclamation of emergency. On 11th November 
1962, the President in exercise of the powers 
conferred by clause (1) of article 359, the 
President declared that the right of any person 
to move any court for the enforcement of the 
rights confirmed by article 14 (equality before 
law), article 21 (protection of life and personal 
liberty) and article 22 (protection against arrest 
and detention) of the Constitution shall remain 
suspended for the period during which the 
Proclamation of Emergency issued under 
clause (1) of article 352 thereof on the 26th 
October 1962, is in force, if such persons has 
been deprived of any such rights under the 
Defence of India Ordinance 1962 or any rule 
or order made thereunder, On 12th December 
1962 the Defence of India Act 1962 was passed 
by the Perliament for special measures to 
ensure the Public safety and interest, the def- 
ence of India and civil defence and for the trial 


P > (45) 


46 UNIVERSITY LAW JOURNAL 


of certain offences and for matters connected 
therewith. By section 48 (1) of the said Act 
the Defence of India Ordinance 1962 was 
repealed but by section 48 (2) of the said Act 
the Defence of India Rules 1962 made 
under the said Ordinance shall be deemed to 
have been made under this Act, as if this Act 
had commenced on the 26th October 1962. 
Section 1 (3) of the D. I. Act provides that it 
shall remain in force during the period of opera- 
tion of the Proclamation of Emergency issued 
on the 26th October 1962 and fora period of 
six months thereafter but its expiry will not 
effect the things under or any action taken 
under the said Act or rules made thereunder 
or any order made under any such rule. 


After the Tashkent Declaration was made 
and the effect thereof was given whereby the 
Indo-Pakistan relation has been improved, and 
as there is no immediate danger of any military 
threat from Communist China, the most of 
the leaders of the opposition parties in Parlia- 
ment and the distinguished lawyers and 
leading social and political leaders of the 
country are urging the Government to withdraw 
the Proclamation of Emergency so as to restore 
the Fundamental Rights which have been 
suspended under this Proclamation of Emerg- 
ency. Since the declaration of Proclamation 
of Emergency a large number of persons have 
been arrested under the Defence of India Rules 
1962 and the Central and State Governments 
have issued a various orders whereby curtailing 
the Fundamental Rights guaranteed by the 
Constitution. The former Attorney-General 
of India Mr. Seetalvad had described the 
present situation as ‘‘Constitutional Dictator- 
ship”. Before dealing with the effect of the 
Proclamation of Emergency it is desirable to 
discuss the constitutional position in the United 
States of America and Britain during the war. 


Under the Constitution of the United States 
extraordinary conditions do not create or en- 
large constitutional powers of the legislature or 
executive. The Supreme Court of the United 
States in United States of America-vs. A. L. A, 
Scechter Poultry Corporation : 295 U. S. 495, 
has held, “Extraordinary conditions may call 
for extraordinary remedies, But the argument 
necessarily stops short of an attempt to justify 
action which fies outside the sphere of consti- 
tutional authority. Extraordinary conditions 
do not create or enlarge constitutional powers. 
The Constitution established a national govern- 
ment with powers deemed to be adequate, as 
they have proved to be both in war and peace, 
Lut these powers of the national government 
are limited by the constitutional grants. Those 
who act under these grants are not at liberty 
to transcend the imposed limits because they 
believe that more or different poweris necessary. 
Such assertion of extra-constitutional authority 
were anticipated and precluded by the explicit 
terms of the Tenth Amendment, ‘The powers 
not delegated to the United States by the 
Constitution, nor prohibited by it to the States, 
are reserved to the States respectively, or to 
thé people isise The Constitution provides 
that ‘all legislative powers herein granted shall 
be vested in a Congress of the United States, 
which shall consist of a Senate and House of 
Representatives’, And the Congress is author- 
ized ‘to make all laws which shall be necessary 
and proper for carrying into execution’ its 
general power. The Congress is not permitted 
to abdicate or to transfer to others the essen- 
tial legislative functions with which it is thus 
vested...... The Constitution has never been reg- 
arded as denying to Congress the necessary 
resources of flexibility and practicability, which 
will enable it to perform its function in laying 
down policies and establishing standards, 
while leaving to selected instrumentalities the 
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making of subordinate rules within prescribed 
limits and the determination of facts to which 
the policy as declared by the Legislature is to 
. apply. But we said that the constant recogni- 
tion of the necessity and validity of such pro- 
visions, and the wide range of administrative 
authority which have been developed by means 
of them, cannot be allowed to obscure the 
limitations. of the authority to delegate, if our 
constitutional system is to be maintained.” . - 


But that does not mean that the Legislature 
cannot restrict the civil liberties of the citizen 
at the time of war. The Supreme Court of 
the United States has held in number of cases 
that when justified by compelling public interest 
the legislature may authorise summary action 
subject to later judicial review of its validity. 
It may insist on the immediate collection of 
taxes. It may take possession of property 
presumptively abandoned by its owner, prior 
to determination of its -actual abandonment. 
For the protection of public health it may order 
the summary destruction of property without 
prior notice or hearing. It may summarily 
requisition property immediately needed for the 
prosecution of war. As a measure of public 
protection the property of the alien enemies 
may be seized, and property believed to be 
owned by enemies taken without prior determi- 
nation of its true Ownersbip. Similarly public 
necessity in time of war may justify allowing 
tenants to remain in possession against the will 
of the landlord. Even the personal liberty of 
the citizen may be temporarily restrained as a 
measure of public safety. Applying the above 
standard the Supreme Court in Albert Yakus vs. 
United States : 321 U.S. 414 upheld the valid- 
ity of Emergency Price Control Act, 1942 and 
held that it does not violate the “due process”, 
and further held, “The Act was adopted 
January 30,1942, shortly after our declaration 


e 
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of war against Germany and Japan, when it 
was common knowledge, as is emphasized by 
the legislative history of the Act, that there 
was grave danger of wartime inflation and the 
disorganisation of our economy from excessive 
price rises. Congress was under pressing 
necessity of meeting this danger by a practic- 
able and expeditious means which would 
operate with such promptness, regularity and 
consistency as would minimize the sudden 
development of commodity predisparities, accen- 
tuated by commodity shortages occasioned 
by war”. 


World War I witnessed more serious threats 
to ‘civil liberties from government in the United 
States. Congress and the state legislatures 
vied with each other in passing espionage, 
sedition, and similar laws that seriously restrict- 


“ed. freedom of speech and press and other 


liberties. According to Professor Robert E. 
Cushman (Cushman—‘“Civil Liberty after the 
War”), nearly five thousand persons were 
prosecuted under these laws, and nearly two 
thousand were convicted and sent to prison, 
some for terms of as much as thirty years. But 


“during the World War II the interference with 


individual’s liberties was kept in minimum. 
The Supreme Court in Hirabayashi vs. United 
States : 320 U. S. 81 upheld the constitution- 
ality of the curfew policy and the order of 
exclusion from the Pacific area. On the exclu- 
sion program, Mr. Justice Black in Korematsu 
vs. United States: 323 U. S. 214, said, 
“Compulsory exclusion of large groups of citiz- 
ens from their homes, except under circumstan- 


ces of direst emergency and peril, is inconsist- 


ent with our basic governmental institutions. 
But when under conditions of modern warfare 
our shores are threatened by hostile forces, the 
power to protect must be commensurate with 
the threatened danger.” The Court went on to 
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declare that the detention camp program was 
improper. 


The writ of habeas corpus, sometimes 
called “the writ of liberty’, was specially 
designed to prevent arbitrary arrest or unlaw- 
ful imprisonment without the bringing of 
charges against, orthe granting of a trial to, 
the incarcerated person. Where this right is 
available, any person who is being held by 
public officers may ask the nearest court for 
such a writ, or such a request may be made by 
his lawyer or by his friend. Section 9 of Article 
I of the Constitution of the United States 
provides: “The privilege of the writ of 
habeas corpus shall not be suspended, unless 
when in cases of rebellion or invasion the public 
safety may require it.” The question as to 
suspension of this writ in areas outside such 
threats was considered by the Supreme Court 
in the famous case of Ex parte Milligan: 4 
Wallace 2. All the nine Judges agreed that the 
President could not suspend the writ in such 
areas, and a majority of five believed that not 
even Congress could doso. There has been no 
attempt since the Civil war by either Congress 
or the President to suspend the writ of habeas 
corpus in the United States. In fact, Congress 
has strengthened this right by a statute order- 
ing federal law-enforcement officials to take 
arrested persons before the nearest federal 
court immediately so that the accused may 
have a prompt hearing- ; 


In Britain the state of emergency is declared 
by proclamation, which can only remain in force 
for one month, though in practice the period 
may be continued indefinitely by the issue of 
new proclamation. The proclamation must 
be forthwith communicated to the Parliament 
and if the Parliament is not sitting, it must be 
summoned within five days. The power has 


been given by the Parliament by the Emergency 
Powers Act. 1920. The power is only exercis- 
able when a state of emergency prevails, ie., 
action must have been taken or threatened 
which is calculated to deprive the community, 
or any substantial portion of it, of the essen- 
tial life by interfering with the supply and 
distribution of food, water, fuel or light or 
with the means of locomotion. The Act does 
not suspend the writ of habeas corpus and 
expressly prohibits the alteration of any exist- 
ing procedure in criminal cases or the confer- 
ring any right to punish by fine or imprison- 
ment without trial. That is the position of 
Britain during peace time. 


Neither during the First nor Second World 
Wars was there any direct suspension of habeas 
corpus. A person detained under a valid 
regulation giving unrestricted power to detain 
cannot subsequently bring an action for false 
imprisonment. In fact though habeas corpus 
was not suspended but there is little any chance 
of success if a person is detained under a valid 
regulation. The Emergency Powers (Defence) 
Acts 1939 and 1940 empowered the making of 
regulations by Order in Council (Defence 
Regulations}. Lord Dunedin in Rex vs. 
Halliday: 1917 A. C. 260, said: “However 
precious the personal liberty of the subject may 
be there is something for which it may well be, 
to some extent, sacrificed by legal enactment, 
namely, national success in the war or escape 
from national plunder or enslavement. It must 
not be assumed that the powers conferred 
upon the executive by statute will be abused.” 
Reg. 18B (1) of the Defence (General) Regula- 
tion provides: “If the Secretary of State has 
reasonable cause to believe any person to be 
hostile origin or associations or to have been 
recently concerned in acts prejudicial to the 
publi¢ safety or the defence of the realm or ig 
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the preparation or instigation of such acts and 
that by reason thereof it is necessary to exercise 
‘control over him, he may make an order 
against that person directing that he be 
detained.” ‘And Reg. 18B (8) provides : “Any 
person detained in persuance of this regulation 
shall be deemed to be in lawful custody and 
shall be detained insuch place as may be 
authorised by the Secretary of the State and in 
accordance with instructions issued by him. In 
Liversidge vs. Sir John Anderson: 1942 A.C. 
206 and Green vs. Secretary of State for Home 
Affairs : 1942 A. C. 284, the House of Lords 
held that the Court could not enquire into the 
sufficiency of the grounds of detention of 
persons detained under Reg. 18B, and no 
objective test of reasonableness could be applied 
but only a subjective test. The House of 
Lords further held that the words “If the 
Secretary of State has reasonable cause to 
believe”, in the context in which they are 
found, refer simply to the belief of the 
Secretary of State based on his views as to 
there being reasonable cause for the personal 
belief which justifies the detention order. The 
Secretary of State could not be called on to 
disclose his information or grounds of belief if 
he took the view that it would be contrary to 
the public interest todo so. Lord Wright in 
Liversidge vs. Anderson said, “All the courts 
to-day, not least this House, are so jealous as 
they have ever been in upholding the liberty of 
the subject. But that liberty is a liberty 
confined and controlled by law, whether 
common law or statute. It is, in Burke’s 
words, a regulated freedom. It is not an 
abstract or absolute freedom. Parliament is 
supreme. Itcan enact extraordinary powers 
of interfering with personal liberty. . If an Act 
of Parliament, or a statutory regulation like 
Reg. 18B, which has admittedly the force of a 
‘statute, because there is no suggestion that it 


7 ° 


is ultra vires or outside the Emergency Powers 
(Defence) Act, under which it was made, is 
alleged to limit or curtail the liberty of the 
subject or vests in the executive extraordinary 
powers ~of detaining a subject, the only 
question is what is the precise extent of the 
powers given. The answer to that question is 
only to be found by scrutinising the language 
of the enactment in the light of the circumstan- 
ces and the general policy and object of the 
measure. I have ventured these elementary 
and obvious observations because it seems to 
have been suggested on behalf of the appellant, 
that this House was being asked to countenance 
arbitrary, despotic or tyrannous conduct. But 
in the constitution of this country there are no 
guaranteed or absolute rights. The safeguard 
of British liberty is in the good sense of the 
people and in the system of representative and 
responsible government which has been 
evolved. If extraordinary powers are given, 
they are given because the emergency is 
extraordinary and are limited to the period of 
the emergency.” Lord Atkin delivered a 
powerful dissenting judgment and said, “In 
this country, amid the clash of arms, the laws 
are not silent. They may be changed, but 
they speak the same language in war as in 
peace. It has always been one of the pillars 
of freedom, one of the principles of liberty for 
which we are now fighting, that the judges are 
no respecters of persons and stand between 
the subject and any attempted encroachments 
on his liberty by the executive, alert to see that 


-any coercive action is justified in law. In this 


case 1 have listened to arguments which might 
have been addressed acceptably to the Court of 
King’s Bench in the time of Charles [...... I 
protest, even if I do it alone, against a strained 
construction put on words with the effect of 
giving an uncontrolled power of imprisonment 
to the minister...... In English law every 
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imprisonment is prima facie unlawful and that 
it is for a person directing imprisonment to 
justify his act. The only exception is in 
respect of imprisonment ordered by a judge, 
who from the nature of his office cannot be 
sued, and his validity of whose judicial 
decisions cannot in such proceedings as the 
present be questioned.” 


Facilities were given to persons detained 
under Reg. 18B to make objections to an 
‘advisory committee appointed by the Home 
Secretary. The Home Secretary was obliged 
to report to Parliament monthly the number 
of persons detained and the number of cases 
in which he had not followed the advice of 
the advisory committee. It was open to the 
subject to challenge -detention by application 
for a writ of habeas corpus, but such applica- 
tion has little chance of success. In only one 
case did a person who had been detained under 
Reg. 18B secure his release by means of habeas 
corpus proceedings. The Emergency Powers 
(Defence) Acts, 1939-40 expired in February 
1946 though the Emergency Powers (‘Transi- 
tional Provisions) Act, 1946, had previously 
extended to the end of 1947 a small residue of 
defence power some of these in turn were 
extended temporarily, others made permanent 
and others not continued in force by the 
Emergency Laws (Miscellaneous Provisions) 
Act, 1947. Lord Denning in his Freedom under 
Law, said that in time of peace a man can only 
be sent to prison for crimes which he has 
committed in the past. Parliament will not 
empower the executive to detain a man simply 
because they think he may commit crimes in 
future. 


The scope and effect of the Proclamation 
of Emergency and Defence of India Act, 1962 
and the Rules made thereunder have been fully 


explained by the Supreme Court in Makhan 
Singh Tarsikka vs. The States of Punjab: A.I.R. 
1964 S. C. 381 where the Supreme Court held 
that Art. 259 does. not purport expressly to 
suspend any of the fundamental rights. It 
authorises the President to issue an order 
declaring that the right to move any court for 
the enforcement of such of the rights in Part 
III as may be mentioned in the order and all 
proceedings in any court for the enforcement of 
the rights so mentioned shall remain suspended 
for the period during which proclamation is in 
force or such shorter period as may be specified 
in the order. The rights are not expressly 
suspended, but the citizen is deprived of his 
right to move any court for their enforcement. 
The suspension of Art. 19 for which Art. 358 
provides continues so long as the proclamation 
of emergency is in operation, whereas the 
suspension of the right to move any court 
which the Presidential Order under Art. 359 
(1) brings about can last either for the period 
of the proclamation or for a shorter period if 
so specified in the Order. The suspension of 
Art. 19 for which provision is made under Art. 
358 applies to the whole of the country, and so, 
covers all legislatures and also States. On the 
other hand, the Order issued under Art. 359 (1) 
may extend to the whole of India or may be 
confined to any part of the territory of India. 
The words “any court” in Art. 359 (1) cannot 
mean only the Supreme Court; they would 
necessarily take in all courts of competent 
jurisdiction. So the right to move the High Court 
under Art. 226 falls within the mischief of Art. 
359 (1). The words “any court” include the 
Supreme Court and the High Courts before 
which the specified rights can be enforced by 
the citizen. An-order of detention under 
Defence of India Act and the Rules cannot be 
thallenged in proceedings under Sec. 491 (1) (b), 
Criminal Procedyre Code or Art. 226 (1) of the 
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Constitution on the ground that the Act and 
the Rules contravene the fundamental rights 
under Arts. 14, 21 and 22, by virtue of the 
Presidential Order under Art. 359 dated Nov. 3, 
1962 as modified on November 11, 1962, but 
the detention can be challenged on grounds of 
infringement of the right conferred by Part HI 
of the Constitution, other than those rights 
specified in the Presidential Order. The detenu 
can challenge the detention order on the ground 


that it is in violation of the mandatory provi- 


sions of the D. I. Act. The right of the detenu 
to move for his release on such a ground can- 
not be affected by the Presidential Order. The 
detenu can move the court for a writ of 
habeas corpus on the ground that his detention 
has been ordered mala fide. The exercise 
of a power mala fide is wholly outside the 
scope of the D. I. Act conferring the power 
and can always be successfully challenged. 
But a mere allegation that the detention is 
mala fide would not be enough; the detenu 
will have to prove the mala fides. But if the 
mala fides are alleged, the detenu cannot be 
precluded from substantiating his plea on the 
ground of the bar created by Art. 359 (1) and 
the Presidential Order. It is only in regard to 
that class of cases falling under Sec. 491 (1) (b) 
Cr. P.C. where the legality of the detention is 
challenged on grounds which fell under Art. 
359 (1) and the Presidential Order that the bar 
would operate. In all other cases falling under 
Sec. 491 (1) the bar would be inapplicable and 
proceedings taken on behalf of the detenu will 
: have to be tried in accordance with law. The 
Presidential Order cannot widen’ the authority 
of the legislatures or the executive ; it merely 
suspends the right to move any court to obtain 
a relief on the ground that the rights conferred 
by Part III have been contravened if the said 
rights are specified in the Order. The inevit- 
able consequence of this position is that as 


T 


soon as the Order ceases to be operative, the 
infringement of the rights made either by the 
legislative enactment or by executive action can 
perhaps be challenged by a citizen in a court of 
law and the same may have to be tried on the 
merits on the basis that the rights alleged to 
have been infringed were in operation even 
during the pendency of the Presidential Order. 
If at the expiration of the Presidential Order, 
Parliament passes any legislation to protect 
executive action taken during the pendency of 
the Presidential Order and afford indemnity to 
the executive in that behalf, the validity and 
the effect of such legislative action may have to 
be carefully scrutinised. The Supreme Court 
also held that sections 3 (2) (15) G) and 40 of 
the D. I. Act, 1962 do not confer power on rule 
making authority which could be described as 
excessive delegation. The Supreme Court said 
that in a democratic State, the effective safe- 
guard against abuse of executive powers 
whether in peace or in emergency, is ultimately 
to be found in the existence of enlightened, 
vigilant and vocal public opinion. 


In Mohan Chowdhury vs. Chief Commissioner, 
Tripura: A. I.R. 1964 S. C. 173, the peti- 
tioner made a petition under Art. 32 of the 
Constitution for a writ of habeas corpus, but 
the Supreme Court held that in view of the 
President’s Order passed under the provisions 
of Art. 359 (1) of the Constitution, the 
petitioner had lost his Jocus standi to move the 
Supreme Court during the period of emergency 
and hence the petition was not maintainable. 
R. 30 (1) (b) of the D. I. Rules provides that 
the Central Government or the State 
Government, if it is satisfied with respect to any 
particular person that with a view to preventing 
him from acting in any manner prejudicial to 
the defence of India and civil defence, the 
public safety, the maintenance of public order 
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India’s relation ` with foreign powers, main- 
tenance of peaceful condition in any part 
of India, the efficient conduct of military 
operations or the maintenance of supplies and 
services essential to the life of the community, it 
is necessary so to do, may make an order 
directing that he be detained. Smt. Godavari 
Shamrao Parulkar vs. State of Maharashtra : 
A. I. R. 1964 S. C. 1128, the Supreme Court 
held that no delegation by the, Central 
Government under Sec. 40 ofthe D. I. Act is 
required before the State Government can 
exercise powers under R. 30 of the D. I. Rules. 
In that case the detenu was detained under 
Preventive Detention Act by an order of the 
Police Commissioner and the order was sent to 
the State Government for approval. The State 
Government revoked the order of the Police 
Commissioner but detained her under R. 30 of 
the D. I. Rules. The Supreme Court held that 
the order was valid. In Biren Dutta & Ors. 
vs. Chief Commissioner of Tripura: A. I. R. 
1965 S.C. 596, the Supreme Court held that 
the order directing detention of a citizen under 
R. 30 (1) (b) of the D. I. Rules and the decision 
reached by appropriate authority under R. 30A 
(8) should be reduced to writing. In Ajaib 
Singh vs. Gurbachan Singh & Ors. : A.I.R. 1965 
S. C. 1619, the Supreme Court held that no 
officer below the rank of District Magistrate 
can_ exercise power of detention under 
R. (30) (1) (b) and where the order of detention 
was made by the Additional District Magistrate 
who was temporarily acting as District 
Magistrate, is without authority. In Sadhan 
Singh vs. The Delhi Administration: A.I.R. 1966 
S.C. 91, the Supreme Court held that making 
of an order of decision under R. 30 (1) (b) 
proceeds upon the subjective satisfaction of the 
prescribed authority in thelight of circumstances 
placed before him, or causing to his knowledge, 
that it is necessary-to detain the person concern- 


ed with a view to preventing him from acting 
in any manner prejudicial to the defence of 
India and civil defence, the public. safety, the 
maintenance of public order, etc. The satis- 
faction of the authority and confirmation of the 
order of detention under R. 30A(6) are not 
subject to judicial review, for the order of 
detention is pre-eminently an executive act. 
Once the subjecting satisfaction of the detaining 
authority which is a condition of the making of 
the order, is shown to exist, the courts cannot 
enquire into the sufficiency of materials on 
which the order is made or the propriety or 
expediency of the order. What is determinative 
of the validity is the satisfaction of the 
prescribed authority. The Courts, however, 
are not precluded from investigating into the 
compliance with the procedural safeguards 
imposed by the statute, or into the existence of 
prescribed conditions precedent to the exercise 
of power, or into a plea that the order was 
made mala fide or for a collateral purpose. It 
is not, however, judicial review of the order. 
Satisfaction of the authority under R. 30 (1) 
proceeding upon factsand circumstances which 
justifies him in making an order of detention 
and the satisfaction upon review of those very 
facts and circumstances in the light’ of circum- 
stances, which came into existence since the 
order of detention being the result of an 
executive determination, are not subject to 
judicial review. In the State of Maharashtra 
vs. Prabhakar Pandurang Sanzgiri: A.I. R. 
1966 S.C. 424, the Supreme Court held that the 
scheme of the provisions of R. 30 of D.I. Rules 
is that a personcan be detained if the appropriate 
Government is satisfied that in order to prevent 
him from doing the prejudicial acts mentioned 
in the Rule it is necessary to detain him in 
prison subject to the conditions imposed in the 
manner, prescribed in sub-r. (4) of R. 30 of the 
Rules. No restrictions, therefore, other than 


those prescribed under sub-r. (4) of R. 30 can 
be imposed on a detenu. If the appropriate 


authority seeks to impose on a restriction not so _ 


provided, the authority will be interfering with 
the personal liberty of the detenu in derogation 
of the law whereunder he is detained. The 
tight of the detenu, in such a case, to move the 
Supreme Court or the High Court in that 
regard would not be suspended under the order 
under Art. 359 and the High Court in terms of 
Art. 226 of the Constitution, can issue appro- 
priate writ or diréction to the authority 
concerned to actin accordance with law. In 
Sahib Singh Dugal & Anr. vs. The Union of 
India: A.I. R.1966 S.C. 340, the petitioners 
were in jail for three months as undertrial 
prisoners for an offence under section 3 of the 
Official Secrets Act. The criminal case was 
withdrawn against them and order under R. 30 
(1)(b) of the D. I. Rules was passed against 
them on account of their past activities and 
served on the petitioners immediately they came 
out of jail. The petitioners challenged the 
order under R. 30 (1) (b) as mala fide, but the 
Supreme Court held that the order was not bad 
or mala fide. 


While a Proclamation of Emergency is in 
operation under Art.” 353 the executive power, 
of the Union shall extend to the giving of 
directions to any State as to the manner in 
which the executive power thereof is to be 
exercised and the Parliament shall have the 
power to legislate as regards List II (State List) 
as well. In normal times the executive power 
of the Union is limited by articles 256 and 257. 
But under article 353 (a) the State Government 
will be under the full control of the Union 
Government so long as Proclamation of Emerg- 
ency lasts. The Proclamation of Emergency 
under Art. 352 can be declared by the President 
even during the peace time if the President is 
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satisfied that a grave emergency exists whereby 
the security of India or any part of the territory 
thereof is threatened, whether by war or extern- 
al aggression or internal disturbance. The 
Proclamation of Emergency declared under 
Art. 352 (1) may last indefinitely. Though 
Art. 352 (2) (b) provides that a Proclamation 
issued under Art. 352 (1) shall be laid before 
each House of Parliament, but it will, however, 
be within the power of the President to make 


delay in giving Parliament the opportunity to 


take up the matter, as there is no definite time 
limit fixed for that purpose by the Constitu- 
tion. Harold Laski once said in “Liberty”, 


Encyclopaedia of the Social Sciences, 
“Liberty........is always changing with the 
conditions of time and place........ Liberty, in 


a word, has to be reconciled with the necessities 
of the social process; it has to find terms 
upon which to live with authority.” Future 
Presidents may find inspiration and legal 
backing in the provisions of the Constitution 


to establish themselves in the position of real 


head of the executive. Professor Alan Gled- 
hill says in his The Republic of India that under 
the provisions of the Constitution a President 
may without violating the Constitution estab- 
lish an authoritarian government. Men prize 


“individual freedom. To-day the problem of 


preserving certain rights, such as freedom of 
speech and press and- individual liberty which 
are deemed essential to the democratic way of 
life is acute. The Proclamation of Emergency 
was declared by the President on 26th October 
1962 as the security of India was threatened by 
external aggression, namely the Chinese aggres- 
sion. That aggression was over in 1962 but 
the threat continued for sometime. In August- 
September 1965 the country was engaged in an 
undeclared war with Pakistan. The Tashkent 
Declaration has considerably reduced the ten- 
sion between the two countries and the prospect 
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of better understanding between the’ two 
countries is better to-day than any time before. 
The Preventive Detention Act, 1950, is already 
in the Statute Book and a person who isa 
security risk or otherwise undesirable may 
be arrested and detained in prison without 
trial. Moreover, there is no chance of any 
external aggression by any of the foreign 
powers. The suspension of basic fundament- 


al rights for an indefinite period is most 
unhealthy for the growth of democracy in any 
country and particularly in an underdeveloped 
country like India which has a democratic 
Constitution. Let usall hope that Union 
Government will revoke the Proclamation of 
emergency without any further delay and will 
restore the normal democratic way of life which 
our Constitution has given. 


UNPARDONABLE 


SERJEANT HILL once began an argument in the 

King’s Bench thus: “My Lord Mansfield and judges, 1 

- beg your pardon”. “Why, brother Hill, do you. ask our 
pardon ?” “My lords”, said he, “I have seventy-eight 

cases to cite” “Seventy-eight -cases”, said Lord Mans- 


field” to cite ! You can never have our pardon if you cite 


seventy-eight cases 1” 


Operation indian 
Ocean 


By MWER Sen, Padmasree, 
Barrister-at-Law. - 


T istrue, the call_of the seas has always 
found anecho in me. Not being rich enough 
to roam the seas in a private yacht, I have taken 
the poor man’s way out—I swim across them | 
I have. always been fascinated by the Indian 
` Ocean—whether at Bombay, at Puri or at 
Gopalpur. I swam at all these places and 
have felt the thrill. But the idea of swimming 
the Palk Straits did not occur to me till after 
I had swum the English Channel and was look- 
ing for a patch of water nearer home. Steeped 
in history and tradition of this nation, practical- 
ly unchartered, unconquered, teeming with 
hair-raising hazards—the seas between India and 
Ceylon had all the elements of challenge, danger 
and difficulties that tempt me. As long as six 
years ago, I. had mentally put a cross on the 
map between Talaimannar in Ceylon and 
Dhanuskodi in India—my next target. Prepa- 
rations consisted of a two-prong offensive. -I 
had to chart out a course of training to which 
I adhered to and silently pursued since 1960. 
-~ Dhakuria Lakes could be excellent training 
ground for long distance undertakings. The 
other part of the offensive led me to quietly pile 
up a comprehensive-range of facts and informa- 
tion about this sea. Neither was easy. But 
with patience and perseverance, progress was 
possible. Finally, after a vigorous programme 
of training through the last winter I was ready 
for the assignment. 


Despite all the information I had gathered, 


I soon found that very little was known about 
the Palk Straits, especially about the tides 
and currents. 


A comparison at this stage with the English 
Channel is perhaps inevitable. English Channel 
compared to Palk Straits is a gentleman’s swim ! 
Everything about the English Channel is known, . 
there is a Channel Swimming Association, there 
are trained pilots, there are boats to be hired, 
accurate weather forecast to be had for the 
asking, dependable tide tables and every other 
conceivable form of assistance readily available 
except cash. Here in the Palk Straits one had 
to first find out where information could be 
obtained from and then to decide which of the 
information were not incorrect or misleading | 


Due to the prevalence of two monsoons—both 
the South West and North East—this sea can 
only be attempted during a brief period of 
about 30 days from early March. 


But what makes Palk. Strait a formidable 
challenge to swimmers, is the presence of deadly 
marine hazards.. Warm, tropical seas teem 
with all kinds.of marine life. The natural 
dwellers of these seas include sharks—a terror to 
all swimmers. These could be either tiger sharks 
or the fierce hammer-headed ones. Both are 
man-eaters. Then there are the panthers of 
the deep, the barracuda—built with muscles and 
meanness. They bite anything that moves | 
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With a shark repellent (a chemical) one can 
hope to keep single shark at bay, with a rifle 
or with divers around barracuda can be discour- 
aged. But there is nothing one can do about 
the reptiles of the Indian Ocean. Due perhaps 
to the presence of the chain of rocks and sand 
dunes in this area known as Adams Bridge, the 
snakes infest the seas. They come in all sizes 
from 3-foot ones to giants of 30-feet! All of 
them are not only poisonous but deadly poison- 
ous. This is where sea snakes differ from fresh 
water snakes. But these snakes are shy, they 
will not bite one unless touched or hurt. A 
swimmer naturally will not know what his hand 
is going on to and here lies the real terror, 
During my own swim we sighted some snakes 
in the day but during the night they were far 
numerous. There is nothing one can do about 
the snakes except leave it to the Gods ! 


Then there were the practical and political 
problems which often seemed to me almost 
insurmountable. Travel between India and 
Ceylon is rigidly controlled and regulated by 
stringent visa, travel, health, customs, and 
currency regulations. My team—by the time we 
were ready to go—snowballed to between 100 
and 150 persons and over a dozen crafts. The 
numerous travel regulations had to be waived. 
This was promised to me by Sardar Swaran 
Singh, who kept his word. 


Again without the permission and co-opera- 
tion of the Government of Madras no undertak- 
ing in this sea would ever materialise. The 40 
miles to the east from Rameswaram to Land’s 
End—including the strategic Dhanuskodi, are a 
forbidden territory, declared so after the unpre- 
cedented hurricane of December 1964, which 
literally wiped Dhanuskodi off the face of the 
map. Such are the violence of the sudden 
equatorial storms that rage in this area. The 


Madras Government not only promptly waived 
all restrictions forme and my party, extended 
full co-operation all through. 


But for the sporting co-operation of the 
Navy, all my efforts could have come to nought. 
Admiral Chatterjee without hesitation issued 
instructions to 2 of the gun boats—the 100 foot 
I. N. S. SUKANYA and J. N. S. SHARDA 
operating in these waters to lend their support 
in navigating the swim and take over the task 
of protecting my life. 


We camped at Mandapam from March 29. 
At first there were only a few of us but soon 
came the Press Corps from all over the country 
and of course Melville de Mellow—the ace 
commentator of A. I. R. with his crack crew. 


The primitive state of transport and tele- 
communication facilities in this area strained 
the resourcefulness and alertness of the press 
corps—who had to file their stories before the 
deadline—to the limit. It must be recorded 
that the sedate and ponderous All India Radio 
achieved during this operation something close 
to a technical miracle by announcing the news 
of the successful completion of the swim from 
its stations within 10 minutes of my touching 
land on April 6, although there wasn’t a tele- 
phone pole or a single A. I. R’s mobile trans- 
mitter within twenty miles from Dhanuskodi ! 


The swim was due to start at 5 a.m. on 
April 3, 1966 from Talaimannar. We were to 
sail for Ceylon at 7 a.m. the previous day and 
camp at Talaimannar circuit house overnight. 
But due to a sudden indisposition caused by 
chill caught during one of those out-of-the blue 
equatorial storms while I was doing a fairly 
long training swim in the Gulf of Mannar, I 
was in no state tọ start the swim on thẹ 3rd, 
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Date—April 6, 1966 
Time—0724 hrs. 
Place—Dhanushkodi Beach. 





MIHIR SEN snapped as he was 
emerging out of the Indian ocean 
after having swum for 25 hrs. 
36 mins. 

Courtesy—Indian Express, Madras. 
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At the last minute, we had to postpone the 
entire operation by 48 hours. I went on a 
massive penicillin therapy and the feverishness 
disappeared just in time for me to start the 
swim—somewhat shaken and weaker, but dead 
on time at 5.40 a.m. on April 5, 1966. 


Now April 5 was a full-moon night. It is 
common knowledge that the sea gets literally 
moon-struck and somewhat mad on new and 
full-moon nights. Knowing this I had to take 
the plunge, for two reasons. 


The experts—the men who have been sailing 
these seas for 20/25 years—ferry boat captains, 
Pamban pilots, port authorities all told me that 
at this time of the year (inter-monsoon transi- 
tional period) the moon will not make much of 
a difference and the tides will get stronger by 
about half a knot (one knot equals a mile more 
or less). - I considered this difference of little 
consequence and decided to take the full-moon 
in the stride. ; 


There was one other point. The South West 
monsoon was due to suddenly make its appear- 
ance any day this time and once it did, no 
attempt was possible for next 11 months! So 
we were in a hurry. 


I had calculated the swim to last nox more 
than 12 to.15 hours. But this calculation was 
based on the facts and information I had, 
which.I must say, I later found wanting in 
accuracy. I still feel there is a lot of explora- 
tory work to be done on this sea, if the Palk 
Straits were to assume the significance English 
Channel has for the long distance swimmers of 
the world. 


The early part of the swim was in total 
darkness and against directly adverse current, 


8 e 


This is usually done, as the swimmer can stand 
up to the fight while he is fresh. Soon the 
sun rose and the swim went on amidst optimism 
and excitement. But by 9 O’clock the 
blistering heat of the equatorial sun made it- 
seft felt. From 10 O’clock onwards, I was 
tortured by heat over my head and extreme, 
frequent thirst. In a long swim of this type, the 
swimmer usually has to depend on liquid food. 
I drew sustenance from green coconut water, 
honey, lemonades and ice-cold water—gallons 
of it! But the cold drinks brought little relief. 


I kept up a steady pace of between 1.75 to 
1.50 knots per hour, By 12 noon we had 
cleared halfway ; at 2.30 p.m. I was told I was 
8 miles off the Iddian coast and at 4.30 p.m. 
I was 5 miles off Dhanuskodi. I calculated, 
if I swam hard for next 3 hours, I would be 
close by Dhanuskodi—if not there, and nothing 
will stop me from touching land by or before 
8 p.m. At 5 p.m. Melville de Mellow and the 
Press Corps asked me how I felt. Knowing 
the final goal within my grasp, I had exultantly 
declared that I will be there by 7.30 p.m. 


Everything worked out fine, and it seemed 
all set for an early evening landing until the 
evening came ! At about 7.30 p.m. when I was 
having a drink, I asked Lt. Martis who was 
leading a team of crack divers and was in charge 
of protecting me how far were we. He said 
we would be within 2 miles off shore. He was 
quite confident about it. But little did I know 
that both of us were terribly wrong. Just to 
check Martis went to the big navy ship I. N. S. 
SHARDA and was told by Lt. Sharma 
that we were almost 6 miles off ! Martis check- 
ed the radar beam and knew Sharma was right. 
When Marits announced this to me I was raving 
mad. How could sych a thing have happened, 
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especially when I swum those 3 hours in slack 
waters—that is with little opposition from the 
tides? Someone had bungled with the course 
and we had gone towards Rameshwaram in- 
stead of towards Dhanuskodi—20 miles to the 
south ! It was the most heart-breaking moment 
during the entire swim. I knew the fierce flood 
tide was going to start from 8p.m. and the 
moon was already up on the sky. 


Soon the ‘flood’ started, a stiff breeze broke 
out and the choppy sea was transformed into a 
raging, foaming hell. By this time I had already 
done almost 15 hours’ continuous swimming 


much of it under a blazing sun. There had been 


unnerving encounters with a largish snake when 
Martis had saved my life almost at the last 
minute by shooting it down from his boat with 
his “303 rifle. It was now indescribable agony 
to face the powerful tide and the 10-feet waves 
and the spray. From this time on I swam on 
sheer will power. 


As soon asthe sea turned turbulent, the 
danger of further navigational errors also grew. 
The 4 boats guarding me with fully armed and 
equipped crack divers found it difficult to keep 
close to me or even on the course. At this time 
Lt. Martis took over gallantly the job of guiding 
me and the boats. From time to time he 
would go over to I. N. S. SHARDA, confer with 
Lt. Sharma and return with the course. Later, 
he guided the swim—sometimes from the escort 
boat, sometime by swimming ahead of me, by 
taking fixes with the moon and the stars. 


Numerous were the occasions during the 
night when I encountered slithering reptiles of 
varying sizes. Gun fires from the escort. boats 
were frequent and interrupted the grim fury of 
the night. Sometime in tne night the whaler 
(a large boat) was found missing and the worst 


was feared. Happily enough it was traced by 
Lt. Joginder Singh commanding I. N. S. 
SUKANYA with all aboard safe. l 


The Pressman and Melville de Mellow kept 
up a tireless, sleepless vigil and I would often 
find them cheering me a those long 
nightmarish hours, 


Finally, at about 1 a.m. the tide slackened 
and I was able to make rapid though painful 
progress. The sea raged and the wind whistl- 
ed all through the night though. 


By 3 a.m. I could see the lights of Dhanus- 
kodi pier. At5 a.m. as the moon was setting, 
J caught sight of the silvery strip of land on the 
sacred shores of Dhanuskodi. The goal was at 
last in sight but not the end of the ordeal. I 
still had two and half hours’ tough fight ahead. 
But the tantalising sight before me wiped off 
all my tiredness and I began pressing on with 
new vigour. Gradually, but even so slowly, 
that strip of land came closer and closer. Then 


I was determined I would get there, even if it 


took me 30 hours! 


Finally at about 7.24 a.m admidst delirious 
scenes after swimming over 40 miles I touched 
land ! It was a homecoming no man can forget 
and after the gruelling day and night swim, 
with every bone aching in my body but in wild 
excitement I stood at last on the solid beach of 
India! Words will never adequately describe 
my feelings at this frenzied moment. Another 
few seconds and I cleared all sea water as the 
International regulations require and stood on 
dry land. There were laughter and, tears, the 
flash bulbs were blazing away, there was 
Negeswara music (Sahanai) welcoming me home 
and people dancing, jostling and even rolling 


on the ground | There were my wife Bella 


- 
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laughing through tears of deep relief and my 
lovable kid -brother Kalyan—who had taken 
the terrible beating on a small boat these 25 
hours 36 minutes, Lt. Sharma—the overall 
Commander of the operation, Lt. Joginder 
‘Tiger’ Singh the fighting commander of I.N. S. 
SUKANYA and Lt. Martis were there close by 
my side beaming and triumphant. The Operation 
Snakes and Sharks—as someone had nicknamed 
it, had-come to a magnificent and delirious 
close. A message went out of the radio- room 


of SUKANYA to the Nayal Headquarters and l 


the world—The swim successfully concluded 
at 07- 24 hours ! 


No sooner had I boarded Tiger Singh’s 
ship a crash radio message was handed over to 
me. It was fromthe President ! As I read it my 
vision ‘grew misty and I was convulsed in 
emotion. This was the ‘crowning: hour of 
an exacting venture, “which was as risky as it 


was difficult, a moment that will perhaps . never 


come again in a life time. 
I had. undertaken this perilous assignment, 


will have dramatically. demonstrated, 


not to gain kudos or trophies but to prove once 


` again to the world that Indians are afraid no 


more, no ‘longer were we the security—obsessed 
cowering little. clerks as. Macaulay had once 
taunted us. To the youth of India, this triumph 
that 
nothing is impossible for them—all they had to 
do is to BELIEVE and PERSEVERE and the 
goal will be theirs! All my labours and suffer- 
ing will be amply rewarded if by this achieve- 
ment I help arousing the spirit of daring, 
patriotic adventure and of death-defying enter- 
prise amongst even a section of the youth. For, 
it is my firmest conviction that unless we 


individually become adventurous and nationally 


restless and enterprising, India will not move 
from the morass where we find ourselves to-day. 
I urge the youth to break the bonds of apathy 
and tradition and move on to the offensive in 
the battlefield of life—whether in the physical 
or in the intellectual fronts. In the world stage, 
we must not hesitate any longer in the wings 
but ageressively hurl ourselves on the floodlit 
arena! My Indian Ocean venture was an humble 
contribution towards this end. 


ON THE SICK-LIST 
WHEN Mr. (afterwards Lord) Campbell 


7 married Miss Scarlett, and departed on his wedd- 
ing trip, Mr. Justice Abbott observed, on a cause 


‘being called on in the bench, 


“I thought, 


Mr. Brougham, that Mr.. Campbell was in. this 
case ?” “Yes, my lord”, replied. Brougham ; 
“but í understand hei is ill, suffering from Scarlett 


fever”. 


Equality of States 
& Power Realities 


By Asir KUMAR CHATTERJER, 3rd Year, 
Sctn. M, University College of Law, Calcutta. 


S the doctrine of Equality of States a legal 

fiction ? Is the classic conception of Vattel 
a mere sentimental veneration of all who 
subscribed to the view for ages? The answers 
to these questions are really difficult to formu- 
late and reconciliations were attempted between 
smaller states and big power realities with 
fruitless tautology. 


“The organisation is based on the principle 
of sovereign equality of all its members” (Art. 
2 para. 1 of U.N. Charter). The expression 
“the sovereign equality of all peace loving 
states” first appeared in the Moscow- Four- 
Power Declaration of the Oct. 1943. The 
Dumberton Oaks Proposals used the same 
phraseology. The battle over the attempted 
meaning of enphonious expression of the two 
distinct concepts of sovereignty and equality 
is almost over. The true statement of law 
deducted from the Doctrine of Equality is well 
accepted in theory so far the indication of the 
intended meaning of the term was given by 
committee 1/1 in its report to commission J at 
the U.N. conference! and the logical deduction 
of Oppenheim are concerned. There is no 
room for doubt that international rule of law 


is equally applicable to all states irrespective of 
its size. 

But the question is how far the sanctity of 
the term in international practice could be 
maintained. It has been argued by the famous 
commentators of U. N. Charter Hambero 
Goorich that “this equality before the law, or 
juridical equality, does not of course mean that 
states are equally capable of getting their rights 
in a world which still permits individual states 
to use power for exclusively national purposes. 
Nor thus equality thus conceived political 
equality”. And the extremists like Brierly and 
Ross regard the Doctrine of Equality as worse 
than merely redundant for it may easily 
become seriously misleading. 


With the growth of the concept of the 
sovereignty and the charm of its absoluteness 
paved the avenue to all states to demand 
equality in the:spheres of international activities. 
But Garner’s attempt to conform the Jaw more 
nearly to the facts than to the illusion of 
theories led him to demand the elimination of 
equality clause? and his emphatic demand is 
very often substantiated by the real facts coming 
on the international forum. 





1. Basis for International Organisation—Yale Law Journal LII, P-207-20. 
HANS KELSEN—The Principle of Sovereign Equality of States as a basis for International Organisation. 


—Yale Law Journal LIN, P-207-20. 


2. Recent development in International Law (1925)—Garner, 
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In fact the problem of sovereign equality is 
a problem of matching the legal equality with 
political equality. It is a struggle between 
accepted theory and the unmatching power 
realities with the growing international 
apportionment problem. 


Rappard’s emphatic criticism of the 
violation which the U. N. Charter itself 
committed against its commitment of equality 
by providing both in Covenant and in Charter 
great power primacy is apparently well founded. 


We will soon concentrate our attention to the . 


growing problem of decision making in the 
context of equality clause in present day U.N. 
affairs: Again the point of law involved in the 
doctrine is not at all crystallized because of 
the divergent views of the modern jurists.’ 
While Dickinson, Brierly and others considered 
the -principle impracticable in the realistic 
world but on the other hand Latin American 
jurists strenuously upheld the principle believing 
that it embodied an essential condition of a 
just international order. 


A systematic study of the cases of violations 
which the world has witnessed till 1914 led the 
realists -to conclude the whole principle of 
equality a legal paradox. The violation of the 
territorial integrity of China during the Russo- 
Japanese.war and the deprivation of the status 
of international person of Korea in 1910 are 
two important illustrations, With the establish- 
ment of League of Nations all rosy hopes again 
shattered following the challenge of Japan in 
Manchuria and the Italian attack on Abyssinia. 
And what to speak of U. N. Charter which is 
yet ‘expected to prove its efficiency in the 
coming days. Andasto its present status it 


suffers froma growing apportionment problem 
of immeasurable magnitude. 


~ The optimists believe in the consensus 
adoption of the new rules cf law by member 
states which may help in the long run a compro- 
mising spirit to the problem. “Russia and 
Geneva have equal rights’—is an utterance of 
Chief Justice Marshall in the case of Antelope.’ 
In Schooner Exchange .vs. McFuddon? the 
same judge reaffirmed the equality principle as 
basic one in the sphere of international life. 
In the case of Le Louis, a French vessel, 
Sir William Scott referred to the “perfect 
equality and entire independence of all distinct 
states” as being the basis of public international 
law. Again in the case of Scotia* the court 
held “‘no single nation can change the law of 
the sea. The law is universal obligation, and 
no statute of one or two nations can create 
obligation for the world”. 


The problem of the big power primacy is a 
paramount one. The problem of primacy 
survived through ages. The history of big 
power primacy clearly shows either they have 
weilded the power by themselves at the cost of 
smaller ones or they have been privileged with 
power as we see in the recent times. It started 
with the Congress of Vienna in 1815 which 
played the part of a supreme political authority 
ih rearranging the map of Europe at the close 
of Napoleonic era. And it continued till the 
London conference of Ambassadors intervened 
in the Balkan situation of 1913 and undertook 
emancipation of Albania. The primacy of big 
power has received its further assent both in 
League of Nations and U. N. Charter. 


1. As illustrated in the Declaration of the American Institute of International Law. 
2. Fenwick, C. G. Cases on International Law (1935). 

3. Hudson, M. O. Cases and other materials on International Law 2nd ed. (1925). 
4. Fenwick, C. G. Cases on International Law (1935). 
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‘Does not the above examples of big power 
supremacy clearly show that it has played 
always its superior role inspite of the popular 
currency of the word equality? The division 
of equality into legal and political aspects’ if 
` are forwarded as an attempted solution we have 
no objection to it. But ina realistic world ‘it 
is high time to appreciate power realities instead 
of shelving the problem as an academic one. 
Let us examine the problem in the context of 
present day. 


What my be the reasons which urge us to 
concentrate our attention to the problem than 
we have attempted hitherto are likely to appear 
in the minds of many. They are ‘possibly the 
following :— 


(a) Power realities plays an important part 
inthe making of any decision in U.N. (b) 
Again the reason for our preoccupation with 
this subject is further emphasized by the conti- 
nuous increase in the strength of membership 
—from 51 to 114 in the last twenty years and 
which may finally reach a total of 125 to 130. 
(c) The growing- problem in the membership 
of the specialized agencies is a crucial one. 
(d) The lag between the theory and practice 
has not yet been constructively reduced. 


“One of the major factors that plays an 
important part in the crux of the problem is the 
volume of the contribution of the big powers ; 
because they argue that they can’t allow gasoline 
continuously go out of the motor and satisfy 
themselves with the dry doctrine of legal ethics. 


‘Agencies. 


Real crisis and criticism for the infringement 
of the Charter provisions arises in the course of 
decision making either inthe General Assembly? 
or in the Specialized Agencies and Affiliated 
Organisations. But how to avoid them is the 
intensive search amongst the diplomats and 
scholars. For the introduction of “power 
steering in the context of apportionment prob- 
Jem as many as six different approaches have 
been forwarded. 


(1) Weighted Voting : An easy way to solve 
the “international apportionment problem” may 
be to introduce weighted voting in the General 
Assembly and in the conferences of the U. N. 
Weighted voting alréady exists in 
the four financial agencies of the U. C. system, 
viz, I. M. F., International Bank for Re- 
construction and Development, I. F. C. and the 
International Development Asscn. In each of 
these voting power is roughly proportionate to 
financial contribution.? It is also applied in 
the main international commodity agreement. 
The introduction of this too much talked 
method suffers to.major disadvantages : 


(a) It will be beneficial only to the countries 
like India and China having 450 and 700 
million people respectively. Therefore, big 
power like USA together with NATO? will be 
reduced to the-status of lesser power in the 
U. N.O. (b) The method of weighted voting 
for all purposes will require amendment in, 
the Charter. It is very much doubtful whether 
the present big powers will accord to such 
amendment. 





1. Dag Hammarskjold observed that “The General Assembly is not a Parliament of elected individual 
members, it is a diplomatic meeting in which the delegates of member states represent Governmental policies. 
And naturally these policies are subject to the influence of big powers”. 


2. Handbook of International Organisation (Geneva 1925). 
3. U.S. together with NATO represent only sixteen percent of the world people. 
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(2) Bicameralism : R. N. Gardner ieni 
bicameralism as “an approach to the Interna- 
tional apportionment. problem affer possibilities 
in the short run than either weighted voting or 
any other: procedure”. Bicameralism would 


mean treating the Security Council and the 


General Assembly as an “Upper House” and a 
“Tower House” and requiring that decisions 
on same or all matters would have to be taken 
by both of them.. But-.problem again is that 
the Charter, amendment is necessary. 


(3) Dual Voting : Some commentators find 
the method of double majorities is very much 
prospective. That is any decision by two- 
third majority of members present and voting in 
the General Assembly. should be substantiated 
provided it.includes two-thirds of the members 
of the Security Council. Some sort- of dual 
voting were tried by developed and less -deve- 
loped countries at U, N. Conference on Trade 
and Development in Geneva during 1964. 


(4) Committee Technic : A committee appr- 
oach to the problem is of great advantage that 
it does not require the Charter or the constitu- 
tions of the specialized Agencies to be amended. 
Committees with selective representation’ are 
found to be useful particularly in the financial 
field. Like Charter provision for a Security 
Council, International Labour Organisation iS 
embodied on the same principle. The net 
result would be for thè Assembly to act only 


swon the proposal first adopted by these sub- . 


organs. 


(5) Informal relation with International 


Secretariat : - The above method has proved its 
suitability in the recent Congo operations. The 
Secretary General, his staff and the Ü. N. 


Chief of the Congo operations informally con- 


sulted with all the big contributors of money 


and services. This keeps the Secretary General 
and heads of the Specialized Agencies a conti- 
nuous process of consultation. 


(6) Conciliations : Conciliation is a latest 
procedure in the field of trade and development 
matters which has been usefully endeavoured by 
the General Assembly on several occasion to 
save the U. N. machinery from possible dead- 
lock. All that is desired here is result and not 


' the voting. Voting may embitter the problem 


in many vital issues rather than to solve it. 
Ultimately the merit of the method lies in our 
true zeal for negotiation in every international 
affairs. This procedure can find its best appli- 
cation in solving trade questions. 


What is really wanted is widespread recog- 
nition of the common interest in having U.N. 
decisions on an adequate consensus. 


Fenwick has suggested a world federation 
for reconciliation between big and small states 
in the pattern of the convention at Philadelphia 
which is known as Connecticut Compromise. ! 


The sharp departure from the arthodox 
positivist concept that only states are the subject 
of international law and the consequent elevation 
of individual to the status of subject has render- 
ed the problem a new outlook. If the optimists 
are correct in their conception of a world state 
and when in the world state the individual will 
get the subject status of international law the 
problem of power realities will be disappeared 
for all practical purposes. | 


At present both big and small states have 
their faith that the problem connected with 
power and status and apportionment of power 
in U.N. affairs can be solved in their logical 
way. Major powers are optimistic enough to 





|, C. G. Fenwick—International Law, - 
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believe in the years ahead that the “revolution 
of rising expectations” will be matched by the 
evolution of rising responsibility. Minor 
powers expect that the other side will realize 
the truth that the weakness of a state cannot 
serve as an excuse in law for the denial of 


equal legal rights. 


Reaffirming our faith in the U.N., we 
have taken up important procedural adjustment 
with the needs of our time and the project is 
expected to serve the enlightened long term 
interest of all the members of U.N. 


The above mentioned way which the U. N. 
is persuing is the only way open before us to 
make an amicable settlement of this pseudo- 
legal problem. 


Selected References : 
(1) Brierly—The law of Nations, 


(2) Fenwick—International Law. 
(3) Oppenheim—International Law. 


(4) Alf Ross—A Text Book of International 
Law. 


(5) Svarlien—Introduction to the Law of 


Nations. 


(6) Hambro and Goodrich-Charter of the 
U.N.—Commentry and Documents. 


(7) Dickinson—The Equality of States in 
International Law. 


(8) United Nations Procedure and Power 
Realities. The International Appor- 
tionment Problem-Richard N. Gardner 
(Proceeding of the American Society of 
International Law at fiftyninth Annual 
meeting April 22-24, 1965). 


WHOLESALE CHARITY 
AN attorney in Dublin having died in great 
poverty, a shilling subscription was set on foot, 
to pay the expenses of his funeral. Most of the 


attorneys and barristers having subscribed, one 


of them applied to Mr. Toler, afterwards Lord 
Chief Justice Norbury, expressing a hope that he 
would also subscribe his shilling. “Only a shill- 
ang I”? said Toler, “only a shilling to bury an 
attorney ! Here isa guinea; go and bury one 


and twenty of them”, 


Worker’s Participa- 


tion in Management 


A Preface to Industrial Peace 
By Dire KUMAR MUKHERJEE, Advocate. 


HE concept of worker’s participation in 
management is widely advocated both in 
India 'as well as in the World, in the face of the 
manifold labour problems emerging out of the 
various kind of labour unrest and their various 
demands. 


Since India has sought to establish a 
‘Socialistic Pattern of Society’ where the 
distribution of the national income will be 
decentralised on a just and equitable basis, to 
root out all embracing capitalism from the 
country, she has adopted this approach on an 
experimental basis. 


In the light of the ‘Socialistic Pattern of 
Society’ which India seeks to attain, this 
socialistic approach treats the worker’s partici- 
pation in the management as an essential step 
in the development and perfection of social 
democracy, which ensures fullest participation 
of the people in the management of industries. 

Thus the Socialist Approach views worker- 
participation in management as a multi- 
dimensional programme for socialism. The 
main aspects of the programme are (i) 
Economic, (ii) Socio-Political, and (iii) 
Psychological. 


` Economic: The economic reconstruction 


*Fundamentals of Marxism-Leninism, Moscow, 1960, p. 836. 


stands on the firm foundation of the national- 
isation of the means of production. The system 
of distribution guarantees wages according to 
the merits of the workers and the exploitation 
of the management will cease. The basic force, 
i.e., labour which helps production will lead 
to higher production. . 


Socio-Political : This approach will cement 
the forces of socialistic base as it seeks to 
eliminate conservatism and bureaucratic tenden- 
cies in management. These tendencies, observe 
a “Group of Soviet Experts’,* usually take 
the form of attempts to emasculate the 
contents of Socialist democracy, to reduce it 
to empty formalities, to replace business-like 
discussions by pretentions fuss, to replace a 
lively and fruitful exchange of opinion by 
meaningless speeches and resolutions that are 
not binding in any way. A formalistic attitude 
is the most tenacious expression of conservatism 
and bureaucracy in present day conditions. 
Deep in his heart a bureaucrat has no faith 
in the masses and scorns their advice and 
demands.* 


The Psychological : The economic and So- 
cio-political relations give rise to anew psy- 
chological approach. It creates a new sense in 
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the workers and this new sense, a collective 
belongingness, replaces acquisitiveness. The 
collective management of the means of produc- 
tion gives rise to an integrated personality and 
national integration. The man is not a clog in 
the machine, but a master of the machine which 
is made to work in the service of man. 


Thus the Economic, Socio-Political and 
Psychological Approaches are aspects of an 
integrated socialist programme which promises 
the “ascendency of man from the Kingdom of 
necessity to the Kingdom of freedom”. 


“In non-socialist countries, the concept of 
worker-participation in management is based 
on electicism. Sometimes under pressure of 
trade unions and the ‘Left’ (e.g., in Great 
Britain) the worker-participation is introduced ; 
sometimes the Govt. sponsors a socialist pro- 
gramme (e.g., in India) ; sometimes on account 
of acute competition generated by a ‘rival’ 
state (e.g., West Germany); sometimes on 
account of other factors. 


The connotation of worker-participation in 
management varies according to the socio- 
economic goal that a country has aimed at. 
Worker’s control, Joint consultation and co- 
determination are sources of the variations of 
worker-participation in management, 


The introduction of ‘Joint Control’ ig 
basically a British practice. Its origin is as old 
as the First World War. In the light of the 
British practice Prof. T. E. Chester and Gardon 
Farsytche define “Joint Consultation as a 
consultation of the worker by management 
before decisions are made so as to acquaint 
themselves with the worker’s point of view 


whilst at the same time explaining their own 
aims and problems”. In the present context 
of the British Industry, consultation does not 
mean co-determination in any form. Manage- 
ment retains the prerogative to manage, the 
exclusive right to take decisions, the clean and 
undivided responsibility for the result of its 
actions. 


“Joint Consultation” serves three purposes: 
(i) to increase productivity, to benefit the 
enterprise, employee and the community : (ii) 
to provide a better understanding between the 
employees and the employers in the administra- 
tion and functions of the enterprise ; and (iii) to 
satisfy workers’ urge for self-expression and to 
help them to realise their best-self, leading to 
better industrial relations. 


For the successful functioning of the “Joint 
Consultation? the following pre-requisites 
are evidently required : (i) well-organised, well 
established Trade Union recognised by the 
management ; (ii) workers’ education both 
general and technical ; (iii) management’s incli- 
nation to seek the co-operation of the workers 
in promoting a common interest and a healthy 
mutual relations. 


The Second Five-Year Plan has stressed the 
need for a closer: relationship between the 
management and the worker.* “In a public 


enterprise there should not be conflict betweena 


capital and labour; and management should 
be treated more as a part of the labour than of 
Capital. Education of labour in the economies 
of and policy implications of the enterprise, 
worker-participation in management, reward 
for initiative, and cost reducing suggestions, 
production bonus and other economic incent- 


“DI. V. K. R. V. Rao, A. L Ç. C. Economic Review, April 21 , 1961. 


UNIVERSITY LAW JOURNAL 67 


ives, establishment of an effective ladder which 
gives a brilliant worker a chance to rise to the 
top in the concern—all these area part of 
machinery that a public enterprise should ensure 
to promote a good relations, efficiency and 
create a sense of identity with the concern on 
the part of the management”. 


In India, Tata Iron and Steel Company 
provides a good example of labour-management 
consultation. Besides to control the works 
committee, there is Workers Committee. Each 
of the worker-committee is composed of 10 
persons, 5 representing management and 5 
representing workers. One of the management 
representatives is the Chairman and one of the 
Union representatives is the Vice-Chairman and 
officer of the Personal Department acts as 
Secretary. 


Another best example of co-operation is the 
one at Hindusthan Machine Tools in Bangalore. 
As the reports appear from the employers, 
there has been a will on the part of the manage- 
ment to give a trial to the Joint Councils and 
the Union also, on the other hand, bears an 
anxiety to make the experiment a success. 


The other example of ‘Joint Council’ 
functioning successfully is the one at the 
Hindusthan Insecticides in Delhi. The experi- 
ment carried out in that establishment is giving 
some concrete functions to a works committee 
“and building up traditions which will ultimately 
pave the way for a Joint Council with Union 
participation. ; 


This method has been adopted by the 
various countries like U.K. and U.S.A. 


Britain: Britain has recognised this ap- 
proach as a part of her labour policy. In most 


ofthe organisations of Britain the principle of 
50 : 50 share in management is adopted by the 
Works Council. Even the number of the Firm’s 
representative is less than that of the workers. 


The British Government has decided to 
constitute consultative Bodies on the lines of 
tripartite approach adopted by the Inter- 
national Labour Organisation in the sphere of 
industrial relations. The National Joint Advis- 
ory Council which is composed of British 
Employers Confederation, the Trade Union 
Congress and the management Boards of the 
nationalised industries, advises the Ministry of 
Labour on matters of common interest to 
employers and workers. 


Another important Advisory Body is the 
National Production Advisory Council on 
Industry. This Council advises the Government 
on industrial conditions and general produc- 
tions. There is an Economic Planning Board 
which is composed of representatives of Indus- 
try and of Trade Unions as well as a number 
of very senior Government officials, 


U.S.A. : In U.S.A., the system of Joint 
Consultation machinery is secondary to the 
more important process of collective bargain- 
inge To-day many Joint Consultation Com- 
mittees have been established by the company 
and the Union such as a committee of safety, a 
committee of production and a committee on 
welfare activities. The establishment and 
operation of joint labour-management commit- 
tee in Plants are entirely voluntary matters 
and no compulsion or requirements are laid 
down by law. 


Whatever the case may be in other coun- 
tries, it is worth-mentioning that in a modern- 
egalitarian society like India the worker's 


n % 


participation in management is desirable. If 
the management is considered as the pillars of 
the industrial organisations, then the workers 
are the base upon which the pillars stand. If 
this approach is encouraged then it will keep 
the wheels of the machineries of peace and 
harmony moving and unpleasant things like the 
strike, lock-out, industrial dispute and a feeling 
of bitterness will be effaced out from the face 
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of the industrial organisations. The peace will 
pervade and the climatic conditions will be 
congenial, to the growth of a healthy atmo- 
sphere. There will be increased incentive for 
the workers to produce more. The old mecha- 
nical life and the monotonous -work will have 
the touch of a new life of hope and ambitions 
resulting in the establishment of an ever-lasting 
peace and solidarity in the industrial base. 


AN ASTRONOMICAL PHENOMENON 


WHEN Mr. Blackburne (at one time attorney-general, 
afterwards lord Justice, and twice lord chancellor) attended 
as special counsel during the Cork assizes, Jonathan Henn, 


Q.C. was counsel on the other side. 


Alluding to this 


eminent “special”, Henn thus commenced his speech to the 
jury, “Little, gentlemen, can my poor client compete with 
the galaxy of talent arrayed against him on the other side, 
including if a theatrical phrase might be indulged in, a star 
of the first magnitude, or rather, I might say (alluding to 


lost its tail”. 


the ministry which had just resigned), a comet which has 


Share Transfer in Public 


Limited Companies 


By ANIL KUMAR MUKHERJEE M.A. (ECON.), 
M.A.(POL. SC.), LL.B. 


RANSFER of shares in a company takes 

place when, two parties having respect- 
ively agreed to part with and to accept the 
legal title in shares, the name of the former is 
removed from the Register of Members in 
respect of such shares and the name of the 
latter is-put in his place. — 


The usual reason for transfer is simply that 
the shareholder has sold his shares ; but shares 
also change hands because of a gift inter vivos, 
i.e., a gift during the lifetime of the giver. 

The Companies Act requires that a proper 
instrument of transfer be produced to the 
company. The actual form of the instrument 
will depend upon the requirements of the 
Articles, The instrument is signed by the 
transferor and the transferee, each in the pres- 
ence of a witness who also signs; the form is 
stamped with the proper amount of stamp duty 
and is then lodged. with the company. The 
share certificate is surrendered along with the 
signed instrument of transfer. The company 
cancels the certificate, forwards a Transfer 
Receipt, and after satisfying itself that all the 
documents are in order, prepares a new certifi- 
cate in favour of the transferee ; the transfer 
and the new certificate are placed’ before the 
Board (or Transfer Committee) for approval, and 
when approved the new certificate is signed and 
sealed, and in due course is issued to the 
transferee, whose name is entered in the Regi- 


ster of Members as holder of the shares in 
question. 


At this point, it appears pertinent to look 
into the provisions of the Indian Companies 


‘Act, 1956 regarding transfer of shares. Section 


108 of the Act says : 


(1) A company shall not register a transfer 
of shares in, or debentures of, the company 
unless a proper instrument of transfer duly 
stamped and executed by or on behalf of the 


transferor and by or on behalf of the transferee 


and specifying the name, address and occupa- 
tion, if any, of the transferee, has been deliver- 
ed to the company along with the certificate 
relating to the shares or debentures, or if no 
such certificate is in existence, along with the 
letter of allotment of the shares or debentures : 


Provided that where, on an application in 
writting made to the company by the transferee 
and bearing the stamp required for an instru- 
ment of transfer, it is proved to the satisfaction 
of the Board of Directors that the instrument 
of transfer signed by or on behalf of the trans- 
feror and by or on behalf of the transferee has 
been lost, the company may register the 
transfer on‘such terms as to ndem as the 
Board may think fit : 


" Provided further that nothing in this section 
shall prejudice any power of the company to 
register as shareholder or debenture holder any 
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person to whom the right to any shares in or 
debentures of, the company has been transmit- 
ted by operation of law. 


(2) In the case of a company having no 
share capital, sub-section (1) as if the reference 
therein to shares were references instead to 
the interest of the member in the company. 


In this connection, it is relevant to note the 
amendment brought about to this section of 
the Act by the Companies (Amendment) 
Act, 1965. 


The amendment says that in section 108 of 
the principal Act, after sub-section (1) the 
following sub-sections shall be put : 

“(1A) Every instrument of transfer of 
shares— 


(a) shall bein the prescribed form and 
presented to the prescribed authority 
before it is signed by or on behalf 
of the transferor and the prescribed 
authority shall stamp or otherwise 
endorse thereon the date on which 
it is so presented ; and 


| (b) shall be delivered to the company— 


(i) in the case of shares dealt in or 
quoted on a recognised stock ex- 
change at any time before the date 
on which the register of members 
is closed in accordance with law for 
the first time after the date of such 
presentation, 


(ii) in any other case, within two 
months from the date of such pre- 
sentation. l 


(1B) Any instrument of transfer which is 
not in conformity with the provisions 
of sub-section (1A) shall not be 
accepted by a company— 


(a) in the case of shares dealt in or quoted 
on a recognised stock exchange, after 
the expiry of six months of the 
commencement of the Companies 
(Amendment) Act, 1965, or after the 
date on which the register of members 
is closed in accordance with law for 
the first time after such commence- 
ment, whichever is later ; 


(b) in any other case after the expiry of 
six months of such commencement. 


(IC) The provisions of sub-section (1A) 
shall not apply to any shares deposited 
by any person with— 


(a) the State Bank of India ; 
(b) any scheduled bank ; 


(c) such banking company (other than a 
scheduled bank) or financial institu- 
tion as may be approved by the 
Central Government by notification 
in the Official Gazette, 
by way of security for the repayment 
of any loan advanced to, or for the 
performance of any obligation under- 
taken by, such person. 


(ID) Notwithstanding anything in sub-section 
(1A) or sub-section (1B), where in 
the opinion of the Central Govern- 
ment itis necessary so to do to avoid 
hardship in any case, that Government 
may on an application made to it in 
that behalf, extend the periods men- 
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tioned in those sub-sections by such References: 

further time as it may deem fit; and 1. G. K. Bucknall—Guide to Company 
the number of extensions granted Secretarial Work. 

hereunder and the period of each l 
such extension shall be shown in the 2. Indian Companies Act, 1956. 

annual report laid before the Houses 3. Indian Companies (Amendment) Act, 
of Parliament under section 638.” 1965, 


THE LANGUAGE OF COMMON SENSE 


LORD CHANCELLOR ELDON, although born close 
to the Scottish border, affected not to understand the 
. Scottish dialect and pronunciation. He was once hearing 
appeals in the House of Lords, and Mr. Clerk, an eminent 
Edinburgh lawyer (subsequently a judge and styled Lord 
Eldin), haying said in his broadest accent, “In plain English, 
my lords”, was interrupted, half seriously, by Lord Eldon, 
with-In plain Scotch, I suppose you mean”? “Nae matter”, 
rejoined Clerk, “in plain common sense, my lord; and 
that’s the same in all languages, ye'll ken, if you understand 
it”. l 


The Hindu Marriage 
Act, 1955—Some 
Anomalies 


By D. N. GUHATHAKURTA, Advocate, 
Lecturer, University College of Law, Calcutta. 


F the legislature deemed it salutary to 

resort to revolutionary changes in the sphere 

of social legislation according to the exigencies 

and requirements of the present day, it will not 

presumably be improper to propose further 
innovation quite in the fitness of things. 


Section 5 of the Hindu Marriage Act, 1955 

provides inter alia the following conditions :— 

“(i) neither party has aspouse living at the 
time of the marriage ; 

(ii) the parties are not within the degrees 
of prohibited relationship, unless the 
custom or usage governing each of 
them permits of a marriage between 
the two ; ` 

(iii) the parties are not sapindas of each 
other, unless the custom or usage 
governing each of them permits ofa 
marriage between the two.” 


Violation of the above conditions renders 
a marriage void. The textual law has been 
almost given a go-by, giving a statutory recog- 
nition with some modification. The two 
schools of Hindu Law (Dayabhaga and Mitak- 
shayra) also differed in this respect to some 
extent. 


The defect due to the violation of the above 


conditions of section 5 of the Act is not to be 
cured by the doctrine of factum valet. 


The law as to marriage within prohibited 
relationship as it now stands, is—when a com- 
mon ancestor of the bridegroom and the bride 
is traceable within five degrees in the paternal 
side and three degrees in the maternal side 
no valid marriage can take place between 
the two. If there was the necessity of reducing 
two degrees in. respect of prohibited relation- 
ship as stated above, further relaxation? in the 
matter would also be a boon under certain 
circumstances, as instances are galore to show 
that the bar.only induced the parties to conver- 
sion to another religion and reconversion. 


When the marriage is a nullity from the 
beginning for violation of the above conditions 
there is no bar to any_fresh marriage, and the 
children will have the status of legitimacy if the 
marriage is declared a nullity by a court of 
competent jurisdiction. So the attainment of 
the status of legitimacy is dependent on the 
contingency that there has been’ a decree of 
nullity, as is provided by-Sec. 16 of the Hindu 
Marriage Act, 1955, as has also been decided in 
Tulsi Ammal vs. Gouri Ammal: A. I: R. 1964 
Md. 118. Further, the parties to the marriage 
alone can have the marriage declared a nullity, 
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On the death of either party to the marriage no 
decree of nullity is possible, of course the 
marriage may be declared void if the point is 
an incidental issue in‘some suit. As regards 
the first wife it has been observed in Lakshmi 
Ammal vs. Ramaswami: (1959), I. Mad. L. J. 
333, that “the mere fact that she will not be 
entitled to file an application under section 11, 
as the section does not give her a right to do 
so, will not show that she is left remediless. 
She must only pursue the costlier remedy of 
filing a suit under the ordinary law. 


So the law as envisaged under Sec. 16 of 
the Act never provides for legitimatising the 
children born of a void marriage unless a dec- 
ree of nullity is passed which is a lacuna to be 
filled up. In this connection the case reported 
in 1966 2 W. L. R. 711 may also be referred to. 
There the decision as reported is “the Matri- 
monial Causes Ordinance 1949 did not distingu- 
ish between void and voidable marriages and 
all marriages were recognized until declared 
void by a competent court; that, that could 
only be effected by a matrimonial cause within 
section 3 of the Ordinance, commenced by 
petition as required by the Matrimonial Causes 
Rules 1949 and that under section 14 (2) of the 
Ordinance a petition for nullity founded on 
want of consent could not be presented save by 
one of the parties to the marriage. The Matri- 
monial Causes Ordinance 1949 formed a 

complete code regulating declarations of nullity 
a> 


bangi 


of marriage and the Court therefore had no 
jurisdiction to declare the marriage between 
C and M void for want of consent at the in- 
stance of C’s brother and sister. 


As ceremonies are not essential in a Hindu 
Marriage and as the registration of a Hindu 
marriage is not also obligatory there is nothing 
to rebut the presumption of marritage if the 
parties live as husband and wife without cele- 
brating any marriage by observance of any 
ceremony and without having the marriage 
registered. The Hindu marriage now is neither 
sacramental nor contractual altogether. Where 
there was no observance of ceremonies and 
registration, the parties living side by side 
might also claim never to have married at all. 
Some modification of the statutory provision 
in this respect also, is, I believe, needed. 


Coming to a penal provision as in section 
17 of the Act it may be observed that the 
parties to a marriage are punishable under Secs. 
494 and 495 of the Indian Penal Code for 
violation of the condition (i) of section 5 of 
the Hindu Marriage Act. But the criminality 
vanishes as soon as the marriage is declared a 
nullity by any Court, as no criminal proceeding 
under the sections will then be possible. But 
such marriage being a nullity from the begin- 
ning it cannot bea bar to a fresh marriage. 
This is presumably a bit anomalous. 


—0— 


COMPARISON 


“AN attorney” says Sterne, “is the same thing to a 
barrister that an apothecary is to a physician, with this 
difference-that your man of law does not deal in seruples”, 
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Law as an Antidote 
for the Fratities of 
Human Nature 


By SHRI BUITENDRA MOHAN MITRA, 
3rd Year (LL. B.). | 


N 


IVILISATION is perhaps tinctured with 

blemishes because of the frailties of human 
nature. It derives its sustenance from the full- 
flowering of human personality. But, very often, 
human nature is found to be tainted with per- 
versions. It is, indeed, difficult to construct a 
good house with bad bricks. Law can play a 
great role to curb the lapses of human nature 
and to guide his external conduct. So, the value 
of law as the basis of civilisation was recognised 
even in the dim far-away past. In this respect, 
law is as old as civilisation is. Historical 
researches -provide us with various explana- 
tions of the origin of law. But the idea of 
organised society is inseparably linked up with 
some socially recognised principles. In the 
words of MacIver “Law in its broader signifi- 
cance reigns everywhere ; where life exists there 
are universal laws of life”. Law has undergone 
a process of evolution with the passage of 
time. Law, as is understood in the field of 
political and social life of to-day, has assumed 
importance of great magnitude. It is the 
cement of society. As man is saddled with a 
sense of responsibility, he cannot make himself 
free from the shakles of law in social life. 


Human nature is really mysterious and the 
psychological complexity creates the problem 
and all its difficulties. Modern Psychology is 


still in a stage of infancy and cannot account 
for all the vagaries of human nature. Man, 
very often, behaves in a strange fashion and 
many of his activities cannot be explained 
rationally. Though Aristotle said long before 
that man is a social animal but this social - 
creature has many anti-social propensities. If 
he is given the license he will perhaps indulge 
in many licentuous acts which will have harm- 
ful effect on society. So, law serves as useful 
deterrent to prevent such possibilities. The 
might of the State is always there to serye as 
one of the most effective sanctions behind law 
before which people are forced to bow down. 
Law is intimately connected with the idea of 
justice which is to be maintained by external 
pressure. Even in advanced societies of 
recent times, man is still prone to behave 
as missionless machine within the structure 
of the gigantic machinery of the State orga- 
nisation. For example, still to-day, we find 
people in our country taking every oppo 
tunity to cause lawlessness. They do not even 
hesitate to destroy public property on every 
pretex of slightest provocations. The emphasis 
On punitive aspect is still dominant in order 
that law can remain effective. Now, it is gene- 
rally agreed upon by leading intellectuals of 
the time that prime purpose of law should be 
reformatory. The purpose of law can only be 
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served when anti-social man fit in with the 
society by its application on him. Modern 


civilisation is yet to achieve the positive aspect. 


of law which will rehabilitate the man who has 
gone out of the social track. Criminal Psycho- 
logy often demands viewing upon criminals as 
patients who require sympathetic treatment. 
In that way they can be cured of maladies of 
mental maladjustment. Victimisation may turn 
-a criminal into a sad prey to a chain of wrong 
actions committed. out of sheer despair against 
the society. Even to-day in most cases, a 
criminal is like a hunted hare within closed 
walls which in the mad attempt to escape only 
dashes its head against hard stones. Punish- 
ment cannot be the only key to cure moral and 
mental depravity. In dealing with criminals 
punisment is still the chief agency of the effect- 
ive operation of law. So, law very often fails 
to grapple with such depravities of human 
nature. If criminals cannot be reformed, they 
will pose positive threats to the welfare, better- 
ment and integrity of society. Law can inflict 
punishment to the wrong-doers and it can be 
effective in preventing them from wrong acts 
for a temporary period but law fails to offer 
any safeguard of recurrence of such acts in 
future. A crime is an injury to the society. 
So, the injured society in return inflicts 
punishment to the criminal for the greater 
interest of society. The interest of society 
can be served to the fullest extent if 
effective steps are taken to prevent the recur- 
“rence of such onslaught. In this way, it will 
serve the interest to a greater extent and then 
alone can law ascend to a higher pedestal to 
combat with the frailties of human nature. It 
is hightime that element of retaliation im 
punishment should be held at a discount. Such 
conditions perhaps require a daring venture 
on our part when law can make room for 


psychological assesment and sympathetic 
considerations for the criminals. The purpose 
behind Jaw in inflicting punishment is to root 
out crime and not to take vengeance against 
the criminal. But still in human society the 
hands of Jaw are primarily directed towards the 
Criminal. This practice is the direct refutation 
of the oft-quoted religious maxim of christian- 
ity “Hate the sin, not the sinner’. Many, in 
order to champion the greater interest of 
society, do not show any concern for the crimi- 
nals as well as waywards. But it must be 
borne in mind that such indifference may also 
hamper the social interest if they are not 
improved. Then their very existence will be 
a source of danger. Their evil influence 
will always tend to spread like epidemic and 
can vitiate the fabric of society. If we are to 
go through the ladder of civilisation, then, law 
must encounter with daring experiments to 
evolve itself. 


Another important function of law is to 
maintain and promote justice in the society. 
Justice has a sobering influence. Injustice 
often leads man to path of despair. The 
atmosphere of justice generates a sense of 
social responsibility. Itis often the fountain- 
head of many of the good qualities of the 
members of the society. Law should give 
protection to the victims of injustice. Law 
can be an effective weapon to do away with 
many of the frailties of human nature if it 
can always champion the cause of justice. 
Therefore, law and justice should go side by 
side. But, very often, the currents of justice 
are submerged under the hard pressure of 
the rigidity of rules and procedures. In 
dealing with human problems law should 
develop a human approach rather than being 
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chained in technicalities of procedural methods. 
Too much adherence to rules and procedures 
may frustrate the ends of justice. The doubt 
is rampant in many quarters that law cannot 
always secure justice. So, law must be raised 
from the stage of artificiality if itis to serve 
for the welfare of humanity. re 


So, in conclusion, all must agree with the 
title of this discussion as chosen by the humble 
writer that law must be an antidote for the 
frailties of human nature ifwe are to proceed 
through the ladder in order to achieve a better 
society. If law is to take a great role to 


bring about new order of things in human 
society, it must evolve itself and choose daring 
paths. Still, law is far from being an antidote 
for the frailties of human nature. Inspite of 
it, there is no reason for despair. Law must 
go through a process of trial and error. Let 
men wander into woods of error and this will 
ultimately lead them to the gateway of a 
brighter future. Law as antidote for the 
frailties of human nature may be interpreted 
as specualtive flight into the region of utopia. 
But, utopia of to-day can become the reality 
of to-morrow. After all, optimism is the 
mother of progress. 


DOCKING AN ENTAIL 


A PHYSICIAN once reproached a learned counsel with 
what Bentham would have called the “uncognoscibility” of 
the technical terms of the law, “Now, for example’ said he, 
“I never could comprehend what you meant by docking an 
entail”. “My dear doctor” , replied the barrister, “I don’t 
wonder at that, but I will soon explain the meaning of the 
phrase. It is doing what your profession never consents 


to-suffering a recovery”. 


Workmen’s Compen- 


sation: Half Century of 
Judicial Developments 


SAMUEL B, HOROVITZ 


[IN many states the total and permanent award 
is made subject to change if the worker’s 
condition improves.228% Under such circum- 
stances awards can alternate from time to time 
from no compensation, to total compensation, 
to partial compensation, to permanent total 
compensation, and the like.**4 Because a 
partially physically disabled employee, unable 
to market his remaining capacity for work, 


(Continued from previous issue ) 
has totally lost his “earning capacity” during 
periods of unemployability, he may be awarded 
or restored to, total or permanent total disabi- 
lity payments.® 26 


And “total” in temporary total disability 
cases is governed by exactly the same criteria 
as “total” in permanent total disability 
cases, 836 


323. Cummings v. Mastin & Co., 17 So. 2d 40 (La. App. 1944)...if condition changes 
for better, employer can have new hearing (infection, ulcers and continuing pain, . following 
fractures of the bones of his right leg just above the ankle). 


Vass’s Case, 319 Mass. 297, 65 N. E. 2d 549 (1946). 


Casger v. Fuger, 79 Idaho xx 56, 62, 310 P. 2d 812 (1957)...permanent total benefits 
awarded...if he improyes, can change award then. 


Cramer v. Industrial Commission, 144 Ohio St, 135, 57 N. E. 2d 233 (1944). 
Kentucky-Jellico Coal Co, v. Jones, 299 Ky. 69, 184 S. W. 2d 216 (1944). 
Evans-Wallower Zinc, Inc. v. Hunt 195 Okla. 518, 5 20, 159 P. 2d 720 (1945). 

324. Vass’s Case, 319 Mass. 297, 65 N. E. 2d 549 (1946). 

Hummer’s Case, 317 Mass. 617, 59 N. E. 2d 295 (1945). 

Hingle v. Maryland Cas. Co., 30 So. 2d 281 (La. App. 1947)...if employee improves, 


change in type of compensation permitted. 


325. Gramolini’s Case, 328 Mass. 86, 101 N. E. 2d 750 (1951)...sought employment 
and was refused, loss of all 5 fingers...if laborer cannot obtain work, his earning 
capacity may be just as much impaired as if he were physically disabled. 


Fennell’s Case, 289 Mass. 89, 193 N. E. 885 (1935). 


326. Frennier’s Case, 318 Mass. 635, 63 N. E. 2d 461 (1945)...same rules govern. 
° ( 77 ) 


~ 
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The weight of authority also regards perma- Otherwise claimants can be compelled to wait. 
nent as not merely meaning “for life,” but as for years and beyond the period when any 
covering disabilities which will continue indefi- award would help them, before the trier of ` 
nitely*?7 into the future. The fact that it is facts decides mhe swe 
conceivable or possible that a future operation s 
may help, or that doctors may later discover Permanent total disability is usually a ques- 
a cure, or the possibility that the claimant’s ‘tion of fact.229 On appeal, the finding below 
condition may improve, is not a bar toan will be sustained wherever rationally possible, 
award for permanent total disability.828 whether the injury is the loss of five fingers of 
ee a E aii 


Accord : Dolan, J., in Vass’s Case, 319 Mass. 297, 65 N. E. 2d 549 (1946). Ra e 


Hingle v. Maryland Cas. Co., 30 So. 2d 281 (La. App. 1947)...if he improves, there is 
opportunity to correct the award...concluded here that employee permanently and totally 
. disabled. 


; . 327, “Indefinitely” enough... Lummus, J., in Yoffa v. Metropolitan Life Ins. Co., 
304 Mass, 110, 23 N. E. 2d 108 (1939). 


Logsdon v. Industrial Commission, 143 Ohio St. 508, 517, 57 N. E. 2d 75, 28 Ohio Op. 
Ann. 429 (1944), Continue on “indefinite period of time without any present indication of 
termination”. 


328. Suggestion that claimant might train self for elevator job must fall in realm of 
speculation and conjecture . Thomas Gallagher, J., in Berg v. Sadler, 235 Minn. 214, 50 N.W. 
2d 266 (1951). 


Mere possibility of future recovery does not bar an award, per Lummus, J., in Yoffa v. 
Metropolitan Life Ins. Co., 304 Mass. 110, 23 N. E. 2d 108 (1939)... an accident 
policy case. i 4 


See-also Lauble’s- Case, 170 N. E. 2d 720 ( Mass. 1960), per Whittemore, J.... ‘similar 
issues are resolved under section 34A (permanent and total disability)...“It is no bar to a 
finding of the fact in such cases that there is a possibility that the claimant’s condition will 
improve, Paltsios’s Case, 329 Mass. 526, 528...Gramolini’s Case, 328 Mass. 86, or that a 
risky operation may improve it...Sheppard’s Case. 287 Mass. 459, 463.” 


329. Gramolini’s Case, 328 Mass. 86, 101 N. E. 2d 750 (1951), 9 NACCA’ Law 
Journal 104, per Ronan, J,...it is a question of fact for the board...lost all fingers of left 
hand. l | 


Pacific Employers Ins. Co. v. Brasher, 234 S. W. 2d 698 ( Tex. Civ. App. 1950, ) 
7 NACCA Law Journal 101-102...ruptured dise...jury found total and permanent disability 
...affirmed, question of fact. a 
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one hand,®*%or some fingers on both hands, 821 
or even for a disabling neurosis.28% The law 
does not distinguish between functional and or- 
ganic injuries ; and a combination of both has 
been repeatedly held as a proper basis for 
awards of permanent total disability.? 33 


The liberal construction applicable to other 
questions of workmen’s compensation, applies 
also to matters involving permanent and total 
disability payments.284 This is especially true 
in dealing with those victims of industry who 
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need all the help the workmen’s compensation 
acts can give them—the crippled worker who 
is permanently and totally disabled. 


(5) Schedule injuries 


Under most acts, if an injury has left the 
claimant with a permanent bodily impairment, 
compensation for specified number of weeks is 
payable to the employee. This payment is 
usually referred to as ‘“‘schedule benefits” or 
“specific benefits,” and sometimes as ‘‘perma- 





Sheldon Oil Co, v. Thompson, 176 Okla. 511, 512, 56 P. 2d 1171 (1936)...is merely 
question of fact...3 doctors said permanent and total, 2 doctors said only partial. 


330. Gramolini’s Case, 328 Mass. 86, 101 N.E. 2d 750 (1951) ..four fingers plus thumb, 
burns practically eleared up...9 NACCA Law Journal 103-105. 


331. Frennier’s Case, 318 Mass. 635, 63 N. E. 2d 461 (1945). 


332. Peavy v. Mansfield Hardwood Lumber Co., 40 So. 2d 505 (La. App. 1949), 
4 NACCA Law Journal 191-192 total and permanent for post-traumatic neuroses, following 
fall of 8 feet, sustaining slight concussion. 


See long list of neuroses cases in notes 33-36, supra. 


333. Casger v. Fuger, 79 Idaho 56, 62, 310 P. 2d 812 (1957)...carpenter fell from 
scaffold, severe neck injury, complicated by traumatic neurosis and loss of libido...permanent 
total benefits upheld...if he. improves, can modify later, no longer available on the labor 
market. l 


Lee v. Minneapolis Street Railway Co., 230 Minn, 315, 41 N.W. 2d 433 (1950) . loss of 
eye, bad left arm, Severe traumatic neurosis, 


See also cases in notes 33-36, supra. 


334, Liberal interpretation and application in order to fully effectuate its purposes... 
National Fuel Co. v. Arnold. 121 Colo. 220, 214 P. 2d 784 (1950). 


Workmen’s compensation is a type of social insurance ..Castle v. City of Stillwater, 
235 Minn. 502, 51 N. W. 2d 370 (1952). 


See also cases in notes 4, 199, 240, and in 309-318, supra. 
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nent partial disability” payments. Whatever 
the nomenclature, such payments are made 
without regard to the presence or absence of 
wage loss during that period. 28: 


Hence the loss of a leg or arm, or parts 
thereof by amputation or by loss of use thereof, 
are generally called “schedule losses,” and the 
compensation payable is a fixed, arbitrary 
amount, varying from state to state.23°6 


In addition many states now provide sche- 
duled amounts for disfigurement, some limiting 
this to “serious facial” disfigurement and 
others broadened to cover all types of disfigure- 
ments, such as “bodily”? disfigurement, or 
“disfigurement” without any limitations attach- 
ed thereto. 


There is a third group of schedule injuries 


which are in the nature of loss of functions, 
usually consisting of loss of eyesight, hearing 
and teeth (function of eating). 


Some courts and authors consider that sche- 
dule losses are based on wage loss, not demo- 
nstrable perhaps at the time, of the injury, but 
representing what in the long run will be the 
impairment of the employee’s earning capacity. 
This presumed loss is converted into a conclu- 
sive presumption, irrebuttable, and gives the 
hapless industrial victim now what eventually 
would be his long-term impairment.?*7 


Other courts and writers consider these 
schedule payments as arbitrary amounts 
unrelated to any possible present or future loss 
of earning capacity.?28 Some argue that they 
are substitutes for the common-law action 





335. 


The term “permanent partial disability” must be viewed with caution. In some 


states it is purely a schedule benefit, giving a specified number of weeks of payments, regardless 
whether injured employee goes back to work. In other Brate, it is like temporary compensation, 


measured by the loss in earning capacity. 


Bulletin 161 (Revised May 1960) U. S. Dept. of Labor, p. 29 uses the word “permanent 


partial disability” to include 2 classes : (1) 


schedule injuries and (2) non-schedule injuries 


like a disability caused by injury to the head or back. A study of tables 8 and 9, with the 
foot-notes, indicates the hopeless confusion existing nation-wide. 


336. See Bulletin 161 ( Revised May 1960), U. S. Dept. of Labor. p. 35, Table 9. 


337. 


“Conclusively established” wage loss, no proof of wage loss needed, per Medina, 


Cir. J., in Travelers Ins, Co. v. Cardillo, 225 F. 2d 137 (2 Cir. 1955). 


“The award is not in the nature of insurance or damages for permanent impairment of 


the power to earn money”... 
2d 813 (1948). 


National Distillors Produce Co. v. Jones. 309 Ky, 394, 217 S. W. 


See 2 Larson’s Workmen’s Compensation Law, p. 51. 


338. In “the nature of an indemnity for personal injury sustained, rather than for 


mere loss of carning power”... 


speaking of schedule or permanent partial disability...Cooper v. 


Cities Service Oil Co., 137 N, J. L. 181, 59A, 2d 268 (1948), 2 NACCA Law Journal 237, per 


Wachenfeld, J....21 weeks comdensation awardcd for loss of 7 teeth. 


a 
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taken away from him by the exclusive features 
of compensation acts, and are the result of 
legislative jockeying. Dean Pound®*® says 
that these detailed schedules of relief are remi- 
niscent of the schedules payable for injuries 
in the codes of Hammurabi, Ethelbert and the 
Twelve Tables. Financially they clearly are 
a poor substitute for modern common-law 
damages. Oneis inclined to agree with the 
venerable Dean when one tries to figure out 
why a great toe is worth 15 weeks of pay- 
ments in one state, and 60 in another; a first 
finger brings 18 weeks of payments in one state 
and 55 in another ; and an arm at the shoulder 
is worth $27,000 (500 weeks at $54 a week) in 
state A and only $6,825 (175 weeks at $39 
maximum per week) in state B ; with similar 
discrepancies for hands, thumbs, second 
fingers, third fingers, legs, feet, other toes, 


hearing in one or both ears, 
etc. 49 Surely the cost of living does not 
vary that much from state to state. Uufor- 
tunately most of the payments provided are so 
low as eventually to pauperize the seriously 
injured victims of industry. 


eyesight, 


Nevertheless, the statutes being what they 
are, the courts have no recourse but to con- 
strue them as best they can. 


(a) Amputation and loss of use...selecting the 

greater remedy 

Most statutes provide for weekly payments 
for non-scheduled disabilities, e.g., temporary 
total and temporary partial disability, for 
such injuries as back strains, and internal 
injuries. A few states®4! try to reduce every- 
thing to schedule compensation by allowing 


Is arbitrary amount...Swift & Co. v. Industrial Commission, 302 111, 38, 134 N. E. 


9 (1922). 


See Bear & Bear, Workmen’s Compensation, 1956 Annual Survey of Massachusetts 
Law (Little Brown & Co., Bostom 1957) pp. 184-197, at p. 191...“‘arbitrary principle of extra 
compensation payments...for the purpose of providing an extra subsistence benefit.” For 
widows, to’ alleviate failure of compensation act to provide subsistence payments. 


339. The Foundation of Law, 10 American University Law Review 132 (June 1961)... 
“In order to relieve the overcrowded dockets of our Courts many are now advocating recu- 
rrence to the methods of Hammurabi, The Twelve Tables and Ethelbert...the expedient of the 


Workmen’s Compensation Acts.” 


340. See Bulletin 161 (Revised May 1960), U. S. Dept. of Labor, p. 35, Table 9, 


341. 


In Tennessee, leg partly useless, but allowed to get greater amount by taking 


percentage of “body as a whole”...Fidelity & Cas, Co. of N. Y. v. Patterson, 325 S. W. 2d 


259 (Tenn. 1959). 


In Oregon $46.50 for each degree of disablity, in schedule permanent partial injuries, 
Bulletin 161. (Ravised May 1960), Table 8, note 13. 


For New Jersey, see Cooper v. Cities Service Oil Co., 137 N. J. L. 181, 59A, 2d 268 
(1948)...28 weeks of compensation affirmed for loss of 7 teeth under R, §. 34: 15-12 (t)...but 


for neuroses, 5 per cent of total held proper. 
11 
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a fixed amount for loss of use of the body The great majority of. courts, bearing in 
as a whole, and then taking a percentage mind that the acts must be construed liberally, 
thereof for every conceivable type of injury, give the employee the choice of the greater 
even for neurosis. amount, or of the parallel section of the act, 
where the effects of the loss of the .member 
extends to other parts of the body and inter- 
fere with their efficiency. 3423 In short, the 
lower schedule amount is not the exclusive 
remedy in such cases. 


The great majority, however, provide 
specific amounts for loss of extremities and 
parts thereof. Suppose an employee loses his 
hand, but pain shoots up the arm, and renders 
the arm useless, or partially useless, so that 
if the worker could take a percentage of the 
arm he would get more money than for a 
hand. Or suppose 2 amputated fingers cause 
complications in the hand. Can the injured 
worker demand the greater sum ? 


Other courts give him the election to select 
the better remedy even where there is a clear- 
cut loss or partial loss of a member, with no 
complications. 348 Thus loss of 3-1/2 fingers 

ne ee a 


In Oregon, Washington, and Wyoming, the laws specify flat monetary amounts rather 


than a percentage of wages. In Massachusetts, schedule compensation for everyone is ata 
flat $20 per week, regardlees of wages. 


342. Miller v. Massman Const. Co., 169 Kan. 499, 219 P. 2d 429 (1950)...causalgia 
induced by foot injury. 


Zazo v. International Paper Co., 275 App. Div. 881, 88 N. Y. S. 2d 740 (1949)...pain 
from heel. 


Alm v, Morris Barick Cattle Co., 240 Iowa 1174, 38 N.W. 2d 161 (1949), 


Wilson v. State Industrial Accident Commission, 189 Ore. 114, 219P; 2d 138 (1950)... : 


pain and nervousness accompanying loss of vision will support disability award going beyond 
the loss of an eye. 


Hendricks v. Patterson, 164 Pa, Super. 584, 67A. 2d 652 (1949),..stiffening of a 
hip socket. 


343. Cox v. Black Diamond Coal Mining Co., 93 F. Supp. 685 (D. Ct. Tenn. 1950) 
relying on Johnson y. Anderson, 188 Tenn. 194, 217 S.W, 2d 939 ( 1949)...there being two 
parellel benefits provided for the uncomplicated loss of a leg, leading to total disability, the 


rule of liberal construction requires that the claimant be allowed the more favorable 
remedy. 


Standard Glass Co. v. Wallace, 189 Tenn, 213, 225 S. W. 2d 35 (1949)...75 per cent 
loss of use of hand awarded for partial loss of several fingers. ` c 


Rockwell v. Lewis, 168 App. Div. 674, 154 N. Y. S. 893 (1915). 


Wd 
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was considered loss of a hand; 844 and par- 
tial loss of use of both feet amounted to 
total disability, not 2 separate smaller losses.® 45 
And where a minor so injured his leg 
that he was unable to perform labor, a total 
permanent disability award was upheld.®¢° 


eyesight, hearing and loss of teeth and other 
bodily functions. These provisions vary widely. 
Nevertheless, wherever these statutes are 
silent on disputed issues the majority of courts 
have given a broad and liberal interpretation 
to these sections of the acts. 


But until we reach the Van Dorpel and 
Chugach cases, few courts had allowed the 
worker to obtain both remedies ! 347 


(b) Loss of functions 
Many acts have provisions 


Thus loss of sight is held to include the 
destruction or enucleation of a defective?48 
or even of a blind eye, 349 


for loss of For similar reasons, loss of hearing, par- 


In Fidelity & Cas. Co. of N. Y. v. Patterson, 325 S. W. 2d 259 (Tenn. 1959), among 
schedule injuries was injury to “the body as a whole”. Claimant had a serious injury to her 
upper thigh, making the leg partly useless, but allowed the greater amount based on a 
percentage of “the body as a whole”. 


344. Rice v. Public Meat Market, 166 Pa. Super. 328, 70A. 2d 443 (1950)...loss of 
three fingers of the right hand and part of a fourth is loss of the hand to a meat cutter in a 
butcher shop, since he can no longer grip the tools of his trade. 


345. Berg v. Sadler...40 per cent disability of one foot and ankle and 75 per cent of the 
other was held by the Supreme Court of Minnesota to amount to total disability, since the 
claimant was a farm and road worker, and could not do work involving walking, standing, or 
use of the feet. Commissioner below was held in error, reversed. 

346, Department of Mines and Minerals v. Castle, 240 S. W. 2d 44 (Ky. 1951)...miner 
given total permanent disability. 

Contra: Arview v. Industrial Commission, 415 11. 522 114 N. E. 2d 698 (1953)... 
3 scheduled awards due for loss of one arm and two legs, but against his will claimant 
compelled to take permanent total disability award, paying less. Act did not intend to give 
worker his choice. 

347. See notes 376 and 377, post. 

348. Defective eye, 20 per cent useful, enucleated,..Old Dominion Stevedoring Corp. 

“ev. O’Hearne, 218 F. 2d 651 (4 Cir. 1955), 16 NACCA Law Journal 161-162...lost his useful 
vision...the statute speaks of an eye and not of a perfect eye. (140 weeks at $30 a week granted 
... should be liberally construed). 

In Massachusetts the eye can be defective, but must start at least above 38...Pizzano’s 
Case. 331 Mass. 380, 119 N. E. 2d 390 (1954). 

349. Blind eye...Hemphill v. Cooperative Refinery Ass’n, 174 Kan. 301, 255 P 2d 624 
(1953), 12 NACCA Law Journal 105-106...refused to read in limitation that eye be a 
perfect one. 
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tial®5° or total,®51 is compensable as an occu- 
pational disease, when related to continual 
noise at work. Where found to be a schedule 
loss, the cost is usually placed upon the 
last 353 employer or carrier liable. Where a 
schedule award is allowed for loss of a “‘mem- 
ber of the body”, the earis considered such 
a member, and loss of hearing in one ear is 
compensable. 883 


Blind eye...Mosgaard v. Minneapolis St 


Loss of teeth are compensable under a 
statute giving a schedule payment for the 
serious and permanent impairment of a physi- 
cal function; and the fact that some teeth 
were missing before the accident is no defence, 
for the worker thereby “depended more on 
those remaining”. 354 And where a percen- 
tage loss of the body as a whole. or disability 
was necessary for an award, the loss of seven 


. Ry. Co., 161 Minn. 318, 319, 201 N. W. 545 


(1924)...for “loss of an eye” includes sightless eye. 


Riegle v. Fordon, 273 App. Div. 213, 76 N. Y. S. 2d 523, affirmed 


298. N. Y. 560, 81 


N. E. 2d 101 (1948)...totally blind eye scratched by weeds, enucleated...is loss of “member 


of the body”. 


Crown Woodworking Co. v. Goodwin, 100 N. H. 431, 128A. 2d 918 (1957)... blind from 
infancy...enucleation, “eye lost”, 118 weeks of payments. 


McKenzie v. Gulf Hills Hotel, 221 Miss. 723, 74 So. 2d 830 (1954). 16 NACCA Law 
Journal 497-498...eye blind for 30 years, enucleated. 


350. Partial deafness due to tinnitus, as an occupational disease...Slawinski v. J. A. 
Williams & Co., 298 N. Y. 546, 81 N. E. 2d 93 (1948), affirming 76 N. Y. S. 2d 888 (1948). 


60 per cent deafness in one ear, 75 per cent other, for welder...deafness as result of 


work-noise over long period is occupational disease...Marie v. 


Standard Steel Works, 319 


S. W. 2d 871 (Mo. 1959), 23 NACCA Law Journal 160-162, 


351. Both ears...Green Bay Drop Forge Co. v. Industrial Commission, 265 Wis. 38, 
61 N, W. 2d 847 (1953)...result of exposure to the noise drop forge hammers...held occupa~ 


tional disease. 


352. Travelers Ins. Co. v. Cardillo, 225 F. 2d 137 (2 Cir. 1955) ..last one liable...no 


apportionment...loss of hearing is a schedule loss, whether occupational disease or by 


injury. 


353. Long v. Cappell, 216 S. C. 243, 57 S. E. 2d 415 (1950), 5 NACCA Law Journal 
108...loss of hearing in one ear...ear is “member” of body, award upheld. 


354. Macaluso v. Shill-Wolfson, Inc., 56 So. 2d 429 (La. App, 1952), 11 NACCA Law 


a 


Journal. 98-99...like aggravation cases; even though dentures help, still function of teeth 
(chewing) “seriously and permamently impaired”...previously .lost 9 teeth was awarded 
$3,000 (100 weeks at $30 a week)...injury caused all the other teeth to be removed. 
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teeth justified the payment of 28 weeks of 
compensation. 355 
(c) Disfigurement 

Where the statute limits payments to serious 
facial disfigurements or uses the word “dis- 
figurement,” 856 facial scars of all types have 
been held compensable. Enucleation of an 
eye, followed by a noticeable artificial eye, is 
a disfigurement. 357 

Where there is no limitation as to the place’ 
of the disfigurement, or the statute specifies 


355. Cooper v. Cities Service Oil Co., 


weeks compensation for the loss of seven teeth. 


356. Statute read : 


85 


“bodily” or merely ‘disfigurement’, the courts 
again have shown liberality of interpretation. 
Where the defence was that clothing covered 
the scars or mutilated parts, the court rightly 
countered that there was no such limitation 
in the statute, and that furthermore the parts 
of the body covered by clothing has shrunk 
drastically in the years past. 358 


The overwhelming weight of authority 
considers loss of teeth as a disfigurement 
despite newly installed, good-looking den- 
tures, #59 


137 N. J. L. 181, 59 A, 2d 268 (1948)...28 


“In all other cases of permanent partial disability, including any 


disfigurement”’...covers facial disfigurement... National Distillers Products Co. v. Jones, 309 Ky. 


394, 217 S. W. 2d 813 (1948). 


357. McCoy v. Easley Cotton Mills, 218 S. C. 350, 62 S. E. 2d 772 (1950), 7 NACCA 
Law Journal 62-63...$1,500 award is within board’s sound discretion” ($2,500 maximum)... 
“It iscommon knowledge that any facial disfigurement isa handicap in obtaining employment ” 


358. Bethlehem Steel Co. v. Wilson. 210 Md, 568, 124 A. 2d 249 (1956)...3-1/2 inch 
scar on thigh, 2 inch scar below knee on leg legislature not having said where disfigurement 
needs to be, can be anywhere “on any part of the body”. 


359, Betz v. Columbia Telephone Co, 224 Mo. App. 1004, 1013, 24 S. W. 2d 224, 229. 
(1930)...“The loss of 31 teeth is a serious handicap to any one. Itis a severe mutilation and 


permanent disfigurement. 


To say otherwise is to speak contrary to nature. No one could be 


so devoted to the practical and artificial as to claim for ‘store teeth’ equal advantage with the 
sound and natural incisors and molars. If there be such a one, we apprehend that time 
holds for him certain and complete disallusionment.” Also held: that there was loss of 
“earning power”, Claimant could not chew his food, and asa consequence suffered stomach 


trouble. 


Cagle v. Clinton Cotton Mills, 216 S. C. 93 56 S. E. 2d 747 (1949), 5 NACCA Law 
Journal 106-107...loss of 4 upper live front teeth, $800 (out of disfigurement statute maximum 
of $2,500) awarded...is serious injury to a “member or organ of the body”. 


Grinnell Co. v. Smith, 203 Okla. 158, 218 P. 2d 1043 (1950), 6 NACCA Law Journal 
91-92,,.loss of 4 teeth is “serious and permanent disfigurement”...despite excellent denture. 
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Furthermore, where the statute is silent as 
to whether the schedule payments for loss of 
function or for other losses shall specifically 
absorb and exclude payments for disfigure- 
ment, the majority of courts will allow both 
types of awards. 360° There is no reason why 
loss of use and disfigurement of the same 
member cannot both be compensated. 


Similarly, a person collecting for loss of 
teeth as a loss of the function of eating, 
may also collect for the disfigurement caused 


by the loss of these teeth, despite the use of 
adequate false teeth as replacements. 361 
And the loss of, or loss of use of, legs, arms, 
or parts thereof, are considered disfigure- 
ments. 363 Usually they give rise to both 
payments for amputations (or loss of use) and 
for disfigurement, 362 i 


Disfigurement payments vary throughout | 
the United States and provide either for a 
limited amount in dollars, on a discretionary 
scale, dependent on severity, 364 or for an 


360. Boynton’s Case, 328 Mass. 145. 102 N E. 2d 490 (1951)...disfigurement allowed 
for loss of 4 toes...also obtained “specific” payments (schedule) for the amputations. 


Morley’s Case, 328 Mass. 652, 102 N. E. 2d 490 (1951)...collects for loss of use of 
hand, plus disfigurement for same hand...statute expressly says “‘in addition”. 


Both recoveries allowed : 


Case v. Pillsbury, 148F. 2d 392 (9 Cir. 1945). 

Elkins v. Lallier, 38 N. M. 316, 32 P. 2d 759 (1934). l 

Stanley v. Hyman-Michaels Co., 222 N. C. 257, 22 S. E. 2d 570 (1942). 
Jewell v. R. B. Bond Co., 198 S. C. 86, 15 S. E. 2d 684 (1941). 


361. See Betz v. Columbia Telephone Co., 224 Mo. App. 1004, 24 S. W. 2d 224 (1930) 
...Sfore teeth, no matter how good, not equal to natural teeth...loss of teeth is a disfigurement. 
Macaluso v. Shill-Wolfson, Inc., 56 So. 2d 429 (La. App. 1952)...loss of teeth is loss 


of function. 


See Boynton’s Case, 328 Mass. 145, 102 N. E. 2d 490 (1951) ..loss of functions is catch- 
all, applies where no special provision is made...can collect for loss of use plus disfigurement, 
but not also for “loss of bodily functions” where all three relate to the same member of the 
body. Proper for any two outof the ihree (statutory interpretation). . 


362. Loss of first joint of thumb, carpenter...Haynes v. Ware Shoals Mfg. Co., 198. 
S. C. 75, 15 S. W. 2d 846 (1941)...is serious and permanent, and has left the claimant’s hand 


in a condition equivalent to deformity. 


363. See cases in note 360, supra. 


364. E. g., Massachusetts provides up to $2,000 for bodily disfigurement (maximum 
100 weeks at $20 a week), and leaves the amount to be determined by the board but must be 
“proper and equitable compensation”, G. L. (Ter. Ed.) ch. 152, Sec. 36 (b). i 
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arbitrary amount. They are usually payable 
whether or not the employee returns to 
work, 360 


(d) Heritability 
The courts are hopelessly divided*®* on 
whether the unpaid balance of schedule or 


similar payments due on and after the day of 
death, pass on death to the employee’s next 
of kin or dependents. A reasonable argument 
can be made either way; but since compen- 
sation acts are to be construed liberally, silence 
on this issue should favor the next of kin or 
dependents. 887 The great weight of authority, 


365. Haynes v. Ware Shoals Mfg. Co., 198 S. C. 75, 15 S. W. 2d 846 (1941).. gets 


payments even if working. 


366. No survivorship in favour of next of kin: 


U. S. Steel Corp. v. Baker, 266 Ala. 538, 97 So. 2d 899 (1957)...but changed by sta- 


tute...Tenn. Coal & Iron Co., 
260 (1959). 


Div. U. S. Steel Corp. v. Hubert, 268 Ala. 674, 110 So. 2d 


Bartoni’s Case, 225 Mass. 349, 114 N. E. 663 (1916)...changed by statute, now Gen. 
Laws (Ter. Ed.) ch. 152, section 36A...Henderson’s Case, 333 Mass. 491, 131 N. E. 2d 


925 (1956). 


Dowe v. Specialty Brass Co., 219 Wis. 192, 262 N. W. 605 (1935)...compromise award 
„executor has no right to the unpaid balance ; dictum goes to dependents. 


“Pacific States Cast Iron Pipe Co. v. Industrial Commission, 118 Utah 46, 218 P. 2d 970 


(1950)... 0ccupagional disease. 


American Woolen Co. v. Grillini, 78 R. I. 50, 78A. 2d 795 (1951). 


Survivorship allowed : 


Morgannelli’s Estate v. City of Derby, 105 Conn, 345, 135A, 911 (1927). 


Parker v. Walgreen Drug Co., 63 Ariz. 374, 162 P. 2d 427 (1945)...schedule compen- 
sation not based on loss of wages, but fixed amount...enjoyment of it deferred by monthly 
payments, converted lump sum payable to estate. 


Mahoney v. City of Payette, 64 Idaho 443, 133 P. 2d 927 (1943)...was liquidated 


damages, goes to estate. 


Wood Coal Co. v. State Comp. Comm’r, 119 W. Va. 581, 195 S. E. 528 (1938). 


Gennari v. Norwood Hills Corp., 322 S. W. 2d 718 (Mo. 


child son of widow. 


1959). death of dependent 


367. In Parker v. Walgreen Drug Store, 63 Ariz. 374, 162 P. 2d 427 (1945)...the court 
said that the amounts were fixed, enjoyment merely was delayed, and should go to estate, 
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however, gives the estate the right to accrued 
but unpaid instalments, up to the day of 
death. 868 The dispute is as to payments due 
after the time of death. 


` Recent statutory amendments have been 
in the direction of compelling employers or 
insurers to pay any balance of the schedule 
award to the dependents, 362 


(e) Use of charts and pre-determined admini- 
strative policies 

Many boards are given statutory power to 

make rules but these rules are usually “rules 


heritability. 


consistent with (the compensation act) for 
carrying out its provisions”. 370 


This does not entitle boards to create 
charts and pre-determine in advance of cases 
the amounts due for disfigurements, loss of 
function, amputations or for loss of use. 
Where the amounts are specifically fixed, un- 
alterable and the same for both laborer and 
watchmaker, no charts are necessary. Where 
the compensation act gives any discretion to 
the trier of the facts, or naturally calls fora 
view of the injured part to determine the 
relative loss, or creates a discretionary sliding 


$e 
See cases in note 366, “Survivorship allowed” for further reasons for allowing 


368. Accrued but unpaid installments held asset of estate, like any other debt (applies 


to schedule and other accrued benefits)... 


Steto v. Ford Motor Co., 277 Mich, 468, 296 N. W. 236 (1936). 

Calkins v. Dept. of Labor-& Industries, 10 Wash. 2d 565, 117 P. 2d 640 (1941). » 
Bartoni’s Case, 225 Mass. 349, 114 N. E. 663 (1916). 

Kozielec v. Mack Mfg. Corp., 29 N. J. Super. 272, 102A. 2d 404 ( 1953)...even if 


deceased failed to request the schedule payment during his lifetime...widow 


after his death. 


can file petition 


Where death due to unrelated causes, compensation due to date’ of death, even if no 
petition was filed by the deceased, may be collected by the widow or administratrix - 


Wascom v. Miller, 101 So. 2d 744 (La. 1958). 


Smith v. Subsequent Injuries Fund, 52 Cal. 2d 751, 344 P, 2d 293 (1959)...even where © 


due from second injury funds. 


369. Massachusetts : Henderson’s Case, 333 Mass. 491, 131 N. E. 2d 925 (1956), 


Alabama : Tennessee Coal & Iron Div., U. S. Steel Corp. v. Hubert 268 Ala. 674 110 
So. 2d 260 (1959)...statute amended to permit widow or children to receive unpaid balance... 


but held not retrospective. 


370. See, for example, G. L. (Ter. Ed.) ch, 152, sec’ (Mass). 
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scale of awards each case must be decided on 
its own merits, 871 As much as it would -save 
time to use charts, the charts can be no sub- 
stitute ` for the requirements of the substantive 
provisions of the workmen’s compensation act. 
And obviously the requirement that the award 
be a “proper and equitable” amount cannot 
be pre-determined in-advance of trial on the 
basis of charts or administrative directives. 
“Proper and equitable” undoubtedly permits 
the trier of the facts to consider such factors: 
as the age, sex, the nature of the work and 
training of the injured employee. 


(f) Obtaining both remedies (schedule and - 
non-scheduled)- | | 


Recently the question arose as to whether 


a seriously injured worker could obtain tem- 
porary total payments following schedule pay- 
ments. Massachusetts, by express statute, has 
for along time allowed-the injured’ employee 
to collect concurrently weekly 
compensation plus schedule compensation ; or 


temporary © 


either one can follow the other, as the statute 
expressly. states that “specific” (or sehedule) 
compensation is in addition to all other com- 
pensation, 373 


Some compensation acts specifically pro- 


_ vide that temporary total payments shall cease 


when an end result is reached, and then 
schedule payments begin. For example, a 
worker: loses his leg at work; fora time he 
collects temporary total payments and when 
medically nothing further can be done (an end 
result) his schedule payments begin. 278 In 
a few states by statute, the temporary payments 
are even deducted from the schedule pay- 
ments, 374 


‘Under such statutes, if after the payment 
of schedule compensation the employee is 


_ still unable to get a job, most administrators 
‘considered that the ‘injured worker was with- 


out relief—that the schedule compensation was 
‘in lieu” of all other payments, or excludes 


But cannot make rule limiting certain hernia cases to 2 weeks of compensation...State 
v. Industrial Commission, 50 N. E.-2d-680 (Ohio App. 1943). 


371. Cross v, Endicott-Johnson Corp., 278 App.. Div. 865, 104 N. Y. S. 2d 228 (1951), 
8 NACCA Law Journal 89-90... pre-determined board policy allowing 20 per cent for specific 


board for further consideration. 


372. Mass. G. L: (Ter. Ed.) cb. 152,: sec. 36... In case of the following specified 


_ injuries...shall be paid, in addition to all other compensation.” 


373. See Bulletin’ 161 (Revised May. 1960), U. S. Dept. of Labor, p. 37, especially 


footnote 3. See also Alaska ‘Industrial Board 
Ct. 735 (1958). ; ae 


v. Chugach Electric Co., 356 U. S. 320, 78 S. 


374. See previous note, Bulletin 161; Table 9 and footnotes. See also facts in the 


Alaska case, note 373, supra, 


a 


12 


90 


~~ ot 


further payments for disability flowing from 
the. injuries for which the schedule payments 
were made, 375 


But suppose the statute has provisions for 
continuing disability payments and other pro- 
visions for schedule payments, and the statute 
is silent as to whether a worker can have both ; 
and after the schedule payments are made the 
employee is still unable to work and earn 
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Can he be restored to continuing disability 
payments ? 


Michigan, in a 4 to 4 decision answered in 
the affirmative.?7* The court reasoned that 
“as new interpretive issues should. arise judici- 
ally under these acts all fair and reasonable 
doubts should be resolved in favour of uphold- 
ing the basic purposes of the legislation, in this 
case compensating in some measure the broken 


money in his old employment or elsewhere. and injured workman who cannot work”. 


375. See, Bulletin 161, ( Revised May 1960), U. S. Dept. of Labour. Table 9, 
‘footnote 1. 
~ : So ruled in Curtis v. Hayes Wheel Co., 211 Mich. 260, 178 N. W..675 (1920), until 
overruled in Van Dorpel v. Haven-Busch Co., 350 Mich. 135, 85 N. W. 2d 97 (1957), 2 
NACCA Law Journal 208. . 


See also Smith v. Industrial Commission, 69 Aris, 399, 214 P. 2d 797 (1950). 


Lappinen v. Union Ore Co., 224 Minn. 395, 403 29 N. W. 2d 8 (1947). 


New Amsterdam Cas. Co. v. Brown, 81 Ga. App. 790, 60 S. E. 2d 245 (1950). 


376. Van Dorpel v. Haven Busch Co., 350 Mich. 135,85 N. W. 2d 97 (1957), 21 
NACCA Law Journal 207-211...in 1945 the 65 year old claimant was severely injured when a 
hoist chain broke.. His right leg was amputated for which he received 200 weeks of scheduled 
payments. He also lost 4 fingers for which he received 100 weeks of scheduled payments. 
At the end of the 300 weeks, the employee was stiil out of work and disabled. “He sought 
further compensation under the section providing weekly payments for total disability. The 
hearing offcer granted it. A divided appeal board affirmed, except that it limited the over-all 
payments to a total of 750 weeks from the date of injury. Award upheld by an evenly divided 
(4 to 4) Supreme Court. The court reasoned: at the end of the schedule payments the 
question is: can the injured employee in fact continue to work and earn wages in his former @ 
employment. If he can, and fortunately he usually does, then well and good. If he cannot, 
and if there are competent proofs to support his claim of continuing disability, then his 
compensation should be continued. Curtis v. Hayés Wheel Co. 211 Mich. 260, 178 N. W 


675 (1920) overruled...it having held that the payment of schedule ends all further rights to 
disability flowing from the same dismemberment. | : 5 s 


See also 56 Michigan Law Review; No. 5 (March 1958), pp. 827-829, discussed in 22 
NACCA Law Journal 432-434 (Nov. 1958), | ou 


= 
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The coùrt ruled that schedule compensation, 
is first given tothe worker to tide him over at, 


a time when his need is greatest, without 
inquiring into the exact length of time he would 
“be out of work y:and then if the number of 
-weeks given turned out to be inadequate 


because at the end thereof he still was unable 


- to earn wages, he could turn to the section 
dealing with temporary or unscheduled 
payments. -In short, the legislature did “intend 

“to consult broad industrial experience and lay 
down an irreducible minimum number of 
weeks allowable for certain common specific 
losses—thus removing the issue from costly 


and delaying litigation at a time when the_ 


workman was most helpless and his need the 
greatest—leaving the question of further 
disability and compensation to’ be determined 
on proofs made at a hearing in an orderly 
manner (in which the healed workman could be 
present arid intelligently participate) in the 
light of his recovery. or lack of it, having due 
regard for the nature and extent of his injuries, 
the then capacities and general condition of 
the workman and the kind.of job he-had 
before his injury”. — 


The United States Supreme Court in 1958 — 


reached a similar result.877? Under Alaska law 
the employee who lost his left arm and right 


leg ` and four _ toes of his left foot received 


temporary compensation for 38 weeks, and 
then was paid a bulk or lump-sum award for 
“permanent and total disability”. -By statute 


loss of two members was considered permanent. - 


and total disability. When the bulk or lump- 


judgement as to 


sum of $8,100 was paid, the employee was still 
disabled for work, and in fact his left foot, due 
to infection, had not healed. Less than 3 
weeks after receiving his bulk sum check (from 
which the amount of temporary compensation 
$3, 645 was deducted) the employee asked for 
continuing benefits, i.e. continuing total 
benefits for the non-healed left foot. The 
board awarded temporary compensation for 
the left foot from the date of the last amputa- 
tion, nearly 3 years earlier, Held, award 
affirmed. 


The rationale is clear : though called “total 
and permanent disability”. (1) the $8,100 award 
was really for a schedule loss—a legislative 
the average degree of 
impairment and paid to this employee without 
regards to actual wage loss ; (2) despite this 
payment, there may nevertheless be a continuing 
ability to work, and as long as that ability 
exists, there is a factual basis for a temporary 
disability award ; (3) this latter type of award 
takes care of lost wages during the healing 


. period and also compensates the claimant for 


any remaining loss of earning power based on 
wage-earning capacity. 


In short, absent an express provision that 
schedule payments wipe out the right to other 
types of payments found in a compensation act, 
the injured worker can look to other sections 
for further and additional relief. 


“Behind all this reasoning to reach a just 
result one gets the feeling that the justices are 


377, Alaska Industrial Board v. Chugach Electric Co., 356 U. S. 320, 78 S. Ct. 735 _ 
(1958)...where “permanent and total” is in effect only a schedule or specific payment, and the 
payment was made in “bulk” or in a “lump sum”, it does not prevent an award thereafter 
for temporary total disability a the dare of the last amputation). See 22 NACCA Law 


Journal 215-219. 


2 
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expressing their inner thoughts: (1) that liberal construction, give the worker the 
workmen’s compensation payments are greatest measure of relief possible under 
tragically low, below subsistence levels,?=78 and existing statutes.27°9 

that (2) just because the legislature has failed 

in its duty to correct the situation is no reason As stated in the Michigan case: “No living 
why the courts in the meantime should not, by man can possibly measure the amount of 


378. “There seems to be widespread agreement that the compensation benefits under 
most laws are woefully inadequate, especially in cases of serious and permanent disability. 
In addition the benefit formulae are erratic and frequently over rigid. In view of the past 
experience of more than forty years it must be seriously doubted whether the needed relief 
will come from the Law makers on the state level. There is urgent need for an ‘agonizing 
reapraisal’, whether the time has not come for the establishment of national social insurance 
against industrial accidents and diseases’’...Prof. Stefan A. Riesenfeld in Contemporary Trends 
in Compensation for Industrial Accidents Here and Abroad, 42 California Law Review, No. 4 
(Oct. 1954) 531 et seq. to be found in his “Conclusion,” p. 578. 


Note also that England has wiped out private workmen’s compensation insurers and ` 
placed compensation under the National Insurance (Industrial Injuries) Act of 1946...Prof, 
Arthur Lenhoff, 5 NACCA Law Journal 49-55 (May 1950). 


See Katz and Wirpel, Workmen’s Compensation 1910-1951; Are Present Benefits 
Adequate? 4 Labor Law Journal 163 (1953), 12 NACCA Law Journal 337 (1953)...benefits 
often less than 1/3 of wages. 


See also severe criticism of the shortcomings of workmens’ compensation in 36 Cornell 
Law Quarterly, No. 2 (Winter 1951), pp. 203-235, especially pp. 214, 221, 222, 229, by R. 
Nathaniel Richter and Lois G. Forer, discussing the superior benefits of the Federal Employ- 
ers’ Liability Act. 


379. The courts cannot close their eyes to what everybody knows...that workers and 
‘widows are pauperized under workmen’s compensation whereas the same injury under tort, 
railroad, admiralty or aviation law would bring adequate common-law (judge and jury made) 
damages. For example, in Arkansas, in a tort case, $98,000 was upheld (after remittitur) to a 
38 years old widow...Strahan v. Webb, 330 S. W. 2d 291 (Ark. 1959), 25 NACCA Law Journal 
379. Had she been under workmen’s compensation she would have obtained a maximum of 
$35 a week for at most 450 weeks, but not exceeding $12,500 in all...Bulletin 161 (Revised 
May 1960), U. S. Dept. of Labor, Table 11, p. 45. 


In Maryland $84,500 was upheld for a widow and 4 surviving children, Jennings y 
United States, 178 F. Supp. 516 (Dt. C. Md. 1959), 25 NACCA Law Journal 381.. in work- 
men’s compensation the maximum would be $15,000 at $40 weekly maximum. . 
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poverty and pain suffered by Michigan 
workmen and their families because of the 
unfortunate Curtis case. It has lain across the 
jugular vein of workmen’s compensation far 
too long. Rather than attempt to distinguish 
that case...as we are aware we might ..we 
prefer to sweep away the last vestiges of the 
Curtis case and at long last align Michigan 
squarely behind the more modern and liberal 
decisions which refuse to limit workmen’s 
compensation benefits to the scheduled 
allowance.” 


And that able court adds a word of praise 
for the industrial commissioners who had the 
courage to ignore an old narrow court 
“ decision®®° and hand down a liberal decision?’ t 
specially vital to the case as the appellate court 
split 4 to 4, thus making the decision of the 


triers of the fact below final: “In view of the 
even division of the Court, we here would 
render initial homage for this forward step to 
the unnamed and often unsung administrative 
officers of the workmen’s compensation board. 
They, with their advantage of immediate every- 
day contact with the host of problems which 
follow in the wake of industrial injuries, here 
exercised the courage of their convictions to 
make an award of further compensation for 
continuing total and permanent disability, after 
full schedule payments had been made for the 
specific injuries, in the teeth of written law to 
the contrary.” 


Conclusion 

One half century has 
earliest acts 
interpretations. 


passed since the 
received their first judicial 
The early legislatures®®* held 


i a a Ren ee ee an 
And greater discrepancies occur for loss of legs, arms, etc....see Index under ‘Damages’ 
to each NACCA Law Journal, and chapter on ‘Verdicts and Awards Exceeding $50,000 in 


each issue. 


For 1958, employer-premiums reached almost $1.8 billion. About one-third of the 
amount paid out was for medical and hospital benefits. Loss ratio of private carriers amount- 
ed to only 56 per cent...see A. B. C. Newsletter, July 1960 (IAIABC) p. 13 carrying estimate 
by Alfred M. Skolnick, Div. of Program Research Office of the Commission (Social Security). 

380. 37 years old...Curtis v. Hayes Wheel Co., 211 Mich 260, 178 N. W. 675 (1920). 

38{. The Claifornia commission did the same brave thing inthe aggressor-assault cases. 
It ignored two old narrow derisions and rendered a Liberal ruling, protecting an aggressor, 
and was upheld by the Supreme Court of California.. State Compensation Ins. Fund v. 
Industrial Accident Commission, 38 Cal. 2d 659, 242 p. 2d 311 (1952), 9 NACCA Law 
Journal 64-69 insurer complained that 2 previous Supreme Court cases were ignored by the 
Commission, as well as their own earlier rulings. See also similar action by the California 
Commission in Pacific Employers Ins. Co. v. Industaial Accident Commission, 26 Cal. 2d 286, 
158 p. 2d 9 (1945), in a horseplay case overruling a 30 year old narrow case. See 22 NACCA 


Law Journal 177. 


382. The “law relating to the structure and level of benefits shows the distressing signs 
of legislative lethargy and patching and repatching”’. “It is high time that the legislators 
investigate the fate of the families in which the breadwinner has suffered a permanent 
disability”...Prof. Stefan A. Riesenfeld in Basic Problems in the Administration of Workmen’s 
Compensation, 8 NACCA Law Journal 21-45, at p.p. 32, 33. | 


P 
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out the hope that payments, though small at 
the start, would later be made sufficient for 
subsistence and keep up with the rising cost of 
living. In most jurisdictions this hope has 
been tragically unrealised. 882 


But the history of judicial decision has been 


an entirely different one. Most courts ‘begañ 
with caution, and erroneously inserted into 
workmen’s compensation cases inapplicable 


common-law doctrines in disguised garb.®84 


But step by step they uncovered their own 
errors and righted their decisions. They 


383. The “discrepancy between what he will have gained and what he has lost is 
rather shocking”’...per Robert L. Taylor, District Judge in Kitts v. Am. Mut. Liab. Ins. Co., 


_ 133 ¥. Supp. 937 (D. Ct. Tenn. 1955)...implicit in the law and explicit in the decisions is i 
principle that industry should take care of its own casualties...old wage $120, compensation. 
“Sate a mere fraction thereof, rest of life will have to fight ill health and poverty. (In 1960 the 
maximum weekly payment in Tennessee reached $34, and all compensations stops at $12, 500 
and medical at $1,800..in this case the employee’s Hospital bill was $2,369. ae to 1955 | 
alone...author). : 

As long ago as 1954 Max D. Kossoris of the U. S. Dept. of Labor warned : - “There 
is a need today, for stronger public concern with the inadequacies of workmen’s compensation 
legislation and its administration. In spite of the tremendous forward strides in other social 
and economic areas our compensation legislation and administration on the whole, lag far 
behind”...Bulletin No. 1149, Workmen’s P PEENE in the United States, U. S. Dept. of 
Labor. (1954). ; 

Hawaii has made some strides forward because of a courageous administrator daring to 
become a “politician” for a time and fighting the lobbyists...see story as told by William M. 
Douglas, Administrator, Hawaii Bureau of Workmen’s Compensation currently President of 
the IAIABC, in Bulletin No. 186, U.S. Dept. of Labor, IAIABC Proceedings.. 1959, at p. 12. 


Compensation payments have fallen ‘“so-sadly behind the rise in wages and living 
costs” that “it has brought the whole system into disrepute’’...Prof. Stefan A. ‘Riesenfeld, in 
42 California Law Review, No. 4 (Oct. 1954), at p. 556. 


Accord: Prof. Somers, ‘‘Workmen’s Compensation...Unfulfilled Promise,” Industrial 


and Labor Relations Review, Vol. 7, No. 1 (Oct. 1953), p. 33...“cash benefits have lagged 


conspicuously.” 


Accord: Jerome Pollack, “A Policy Decision for Workmen’s Gonne aa 372 
Insurance Law Journal (Jan. 1954) pp. 14 et seq. ‘Since 1940, benefits have become even f 
less adequate”, and especially where the “need is greatest” (severe and permanent disabilities), 
pp. 17-18. 


384, “Care must be exercized lest long judicial habit in tort cases allows judicial 
thought in compensation cases to be too much influenced by a discarded or modified factor of : 
decision’’...per stone, J., in Hanson v. Robishek-Schneider Co., 209 Minn. 596, 277 N. W.` 
19 (1941). i oe. CO fo oe ee 
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rejected the doctrine that their mistakes were 
for everembalmed in the law because of the 
doctrine of legislative “acquiescence by 
silence’. 


“We reject as an un-Christian and legally 


its own original sin, however or by whomever 
long condoned’’,®85 


The history of judicial developments in the 
field of workmen’s compensation is a history of 
growth, of commendable imagination, and of 


unsound the hopeless doctrine that this Court improvement in the administration of justice®®° 
is shackled and helpless to redeem itself from forthe victims of industria] accidents, two million 


C. J. Wilkings, in Massachusetts, noting that tort concepts had no place in workmen’s 
compensation cases recently overruled and old case, and allowed compensation for a stray- 
bullet case...Baran’s Case, 336 Mass. 342, 345, 145 N. E. 2d 726 (1957). 


Cunning v. City of Hopkins, 103 N. W. 2d 876 (Minn. 1960)...playful fault revives 
fellow-servant rule...has no place in workmen’s compensation cases. 


One of the greatest changes has occurred in the aggressor-assault cases...where common- 
law doctrines appeared in disguised garb, misled the early courts, who then reversed themselv- 
es. See notes 96-102, supra. 


See also cases in notes 8 and 111, supra. 


385. Voelker, J., in Van Dorpel v. Haven-Busch Co., 350 Mich. 135, 85 N. W. 2d 
97 (1957), recalling Justice Cardozo’s views concerning stare decisis: “I think that when a 
rule, after it has becn tested by experience, has been found to be inconsistent with the sense 
of justice or with the social welfare, there should be less hesitation in frank avowal and full 
abandonment.” Cardozo, The Nature of the Judicial Process, p. 150 (1921), Van Dorpel 
case, at p. 150. 


Other courts have not hesitated to reverse themselves in recent years when experience 
has shown that the decision in question was ‘‘inconsistent with a sense of justice”.. see some of 
the cases in note 8, supra. 


386. Dean Roscoe Pound, former Editor-in-chief of the NACCA Law Journal, in his 
prize-winning 5 volumes on Jurisprudence (West Publishing Co., St. Paul 1959), volume V p. 
345, concludes: ‘But on the whole, most of the courts have increasingly come to appreciate 
the purpose and spirit of the Act (Workmen's Compensation) in its interpretation and 
application.” 


Prof. Stefan A. Riesenfeld states: “All in all it can be said that American Courts in a 
liberal spirit have steadily extended the scope of protection under workmen’s compensation”... 
Contemporary Trends in Compensation for Industrial Accidents Here and Abroad, 42 Califor- 
nia Law Review, No. 4 (Oct. 1954), pp. 531-578, at p. 552, | 


P 
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of whom can look annually to the courts for out of and in the course of employment”, and 
understanding and help. The spirit of liberal the additional important word “disability”. 
and broad interpretation is now engrained in 

the warp and woof of workmen’s compen- “Judicial developments” have given hope 
sation, as clearly shown by the above review of to those who desire to improve the lot of 
the words “personal injury by accident, arising industry’s casualties...the injured workers. 


Furthermore, in recent years, courts have openly encouraged injured claimants to be | 
represented in contested cases by experts in workmen’s compensation ; and when attorneys’ 
fees are chargeable to insurers, have allowed reasonable and substantial fees : 


See Neylon v. Ford Motor Co., 27 N. J. Super, 511, 99 A. 2d 664 (1953), 13 NACCA ` 
Law Journal 95-96...winning claimants’ attorneys no longer have to live on the “cozy warmth 
of the applause following their victory” ...$2,850 fee upheld although only $296.43 in compen- 
sation was owed to the injured worker. 


“From our experience in a number of recent cases, we are convinced that applicants 
would fare better in contested cases if they were timely informed by the Commission that 
while it was not necessary for them to employ counsel, such assistance in the preparation of 
their case might be desirable,” per Latimer, J., in Miner v. Industrial Commnssion 115 Utah 
88, 202 P. 2d 557 (1949), 3 NACCA Law Journal 188. 


Industrial Commissions also are granting reasonable as well as substantial fees...$7,500 
fee of claimants attorney charged to insurer in Herly Anderson v. Bituminous Casualty Corp., 
Decision No. 1-636, Claim No. U-97588, Florida, Sept. 30, 1957. 


And recently in a hard fought case, that went to the Court of Appeal and back, and 
involved over $100,000 ordered paid by the insurer as accrued medical and weekly payments 
to a paraplegic, the attorney for the claimant was awarded and actually collected $20,000. 
Fee paid in fullin January of 1961...Maryland Casualty Company and Marshall Motors, Inc. 
v. Michael T. Marshall, Jr., and Florida Industrial Commission, 108 So. 2d 655 (Fla. Dt. ` 
Court of Appeal, Third District, Dec. 31, 1958)...certiorari denied without opinion...(informa- 
tion on fees from claimants’ attorney, letter dated Aug. 14, 1961). 
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A Handbook on Hindu Law 


BY 


S. P. SAHA, LL.B (LEEDS.) 


Barrister-at-Law, Lecturer, University College of Law, Calcutta. 
RAMKRISHNA’ PUBLISHERS, 1966 
Price: Rs. 3°50 


S. P. Saha’s “A Handbook on Hindu Law” 
is clearly an admirable addition to the rather 
threadbare stock of text books on the subject. 
It is lucid, clear and precise. Mr. Saha has 
succeeded in compressing the vast unwieldy 
subject with its nebulous contours within a 
brief compass of 131 pages. One has to bear 
in mind that this remarkable conciseness has 
been achieved, without the sacrifice of a single 
important subject. In addition to the old law 
as it stood before the nineteen fifties, the four 
statutes which have fundamentally altered the 
nature and scope in important fields have been 


incorporated, analysed and rendered in felici- 
tous as well as simple language. Talking about 
language one is compelled to observe its simpli- 
city which is one of the striking qualities of 
the book. It will endear itself to young 
Jearners easily and should be widely appreciat- 
ed by the students community. In particular 
the questions and hints in respect of the model 
answers set out at the end of each chapter will 
be eminently useful to the students who should 
be immensely benefited from the reading ol 
this book. 


AMALES K. MITRA 
M.A., LL.B., (Cal ) LL.M. (Lond.) 
Barrister-at-Law, Lecturer, 
University College of Law, Calcutta. 
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BAR COUNCIL OF INDIA, NEW DELHI 


Resolution No. 51/1965 dated 10th and 11th of April, 1965 
of the Bar council of India, New Delhi 


- Add the following as Chapter V in Part III of the Rules of the council 
CHAPTER V 
( Rules under section 49 (e) of the Act.) 
Standards of Professional Conduct and Etiquette 


Preamble 


An Advocate shall, at all times, comport 
himself in a manner befitting his status as an 
officer of the court, a previleged member of 
the community, and a gentleman, bearing in 
mind that what may be lawful and moral for 
a person who is not a member of the Bar, or 
for a member of the Bar in his non-professional 
capacity may still be improper for an 
advocate. Without prejudice to the generality 


of the foregoing obligation, an Advocate shall. 


fearlessly uphold the interest of his client, and 
in his conduct conform to the rules hereinafter 
mentioned both in letter and in spirit. The 
tules hereinafter mentioned contain canons of 
conduct and etiquette adopted as general 
guides ; yet the specific mention thereof shall 
not be construed asa denial of the existence 
of others equally imperative though not speci- 
fically mentioned. 


Section I—Duty to the Court 


1. An Advocate shall, during the presen- 
tation of his case and while otherwise acting 
before a court, conduct himself with dignity 
and self-respect. He shall not be servile and 
whenever there is proper ground for serious 
complaint against a judicial officer, it shall be 


his right and duty to submit his grievance to 
proper authorities. 


2. An Advocate shall maintain towards 
the courts a respectful attitude, bearing in 
mind that the dignity of the judicial office 
is essential for the survival of a free community. 


3. An Advocate shall not influence the 
decision ofa court by any illegal or improper 
means. Private communications with a judge 
relating to a pending cause are forbidden. 


4. An Advocate shall use his best efforts 
to restrain and prevent his client from resort- 
ing to sharp or unfair practices or from doing 
anything in relation to the court, opposing 
counsel or parties which the Advocate himself 
ought not todo. An Advocate shall refuse tog 
represent the client who persists in such im- 
proper conduct. He shall not consider him- 
self a mere mouthpiece of the client, and shall 
exercise his own judgment in the use of 
restrained language in correspondence, avoid- 
ing scurrilous attacksin pleadings, and using 
intemperate language during arguments in 
court. 
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5. An Advocate shall appear in court at 
all times only in the prescribed dress, and his 
appearance shall always be presentable. . 


6. An Advocate shall not practise before 
a Judge sitting alone ora Bench of Judges, 
ifthe Judge or any ‘member of ‘the Bench is 
related. to the Advocate as. husband, father, 
‘grand-father, son, grandson, brother, father- 
in-law, son-in-law, , brother-in-law, - uncle, 
‘nephew, first cousin, wife, mother, daughter, 
sister, = mother-in-law, . daughter-in-law sister- 
in-law, aunt or niece. 


7. An Advocate shall not wear bands or 
gown. in public places ‘other than in courts 
except on such cerėmonial occasions, and at 
such places as the Bar Council of India ‘or 
the Court may prescribe. | 


8. An Advocate shall not appear in or 
before any Court or tribunal or any other 
authority for or against an organisation - or 
an institution, society” or corporation, if he is 
a member of the Executive Committee of such 
-organisation or institution or society or Cor- 
poration. “Executive Committee”, by whatever 
name it may be called, shall include any 
committee or body of persons which, for the 
time being, is vested with the general manage- 
ment of the affairs of the organisation or 
institution, society or corporation. 


9. An Advocate should not act or pikad 
imany matter in which he is himself pecyniarily 
, interested. r` 


Illustration : 


1. He should aa act in a _ bankruptcy 
| petition when he himself is, also..a 
creditor of the bankrupt. | 

II. He should not accept a brief from a 

company of which he is a director. 


~- 10. An Advocate 
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shall not stand as a 
surety, or certify the soundness of a surety, 


for his client required for the purpose of any 
“legal proceedings. 


Section [I—Duty to the Client 
11. An Advocate is bound to accept any 
brief in the courts or tribunals or before any 
other authority in or before which he professes 
to practise at a fee consistent with his standing 
at the Bar and the nature of the case, Spe- 


- cial circumstances may justify his refusal to 
‘accept a particular brief. 


12. An Advocate shall not ordinarily with- 
draw from engagements, once accepted, with- 
out sufficient cause and unless reasonable and 


‘sufficient notice is given to the client. Upon 
his withdrawal from a case, he shall refund 


such part of the fee as has not been earned. 


. 13...An Advocate should not accept a 
brief or _ appear. in a case in which he has 
reason to believe that he will bea witness, 
and if being engaged in acase, it becomes 


‘apparent that he is a witness ona material 


question of fact, he should not continue to 
appear as an Advocate if he can retire without 
jeopardising his client’s interests. 


14. An Advocate shall, at the commence- 


' ment of his engagement and during the con- 


tinuance thereof, make all such full and frank 
disclosures to his client relating to his connec- 
tion with the parties and any interest in or 
about the controversy as are likely to affect 
his client’s judgment in either engaging him 
or continuing the engagement. 


15. It shall be the duty of an Advocate 
fearlessly to uphold the interests of his client 
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by all fair and honourable means without 
regard to any unpleasant consequences to 
himself or any other. He shall defend a 
person accused of a crime regardless of his 
personal opinion as to the guilt of the accused, 
bearing in mind that his loyalty is to the 
Jaw which requires that no man should be 
convicted, without adequate evidence. 


16. An Advocate appearing for the pro- 


secution ina criminal trial shall so conduct 
the prosecution that it does not lead to convic- 
tion of the innocent. The suppression of 
material capable of establishing the innocence 
of the accused shall be scrupulously avoided. 


17. An Advocate shall not, directly or 
indirectly; commit a breach of the obligations 
imposed by section 126 of the Indian Evi- 
dence Act. 


18. An Advocate shall not, at any time, 
be a party to fomenting of litigation. 


19. An Advocate shall not act on the 
instructions of any person other than “his 
client or his authorised agent. 


20.” An Advocate shall not stipulate fora 
fee contingent on the results of litigation or 
agree to share the proceeds thereof. 


21. :An° Advocate shall not buy or traffic 
in or stipulate for or agree to receive any 
share or interest in any actionable claim. 
Nothing in this Rule shall apply to stock, 
shares and debentures or government securi- 
ties, or to any instruments which are, for 
the time being, by law or custom, negotiable 
or to any mercantile document of title to 
goods. 
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22. An Advocate shall not, directly or 
indirectly, bid for or purchase, either in his 
own name or in any other name, for his own 
benefit or for the benefit of any other person, 
any property sold in the execution of a decree 
or order in any suit, appeal or other procee- 
ding in which he was in any way profession- 
ally engaged. This prohibition, however, 
does not prevent an Advocate from bidding for 
or purchasing for ‘his client any property 
which his client may himself legally bid for or 
purchase, provided the Advocate is expressly 
authorised in writing in this behalf. 


23. An Advocate shall not adjust fees 
payable to him by his client against his own 
personal liability to the client, which liability 
does not arise in the course of his employment 
as an Advocate. 


24. ‘An Advocate shall not do anything 
whereby he abuses or takes advantage of the 
confidence reposed in him by his client. 


25. An Advocate should keep accounts of 
the client’s money entrusted to him, and the 
accounts should show the amounts received 
from the client or on his behalf, the expenses 
incurred for him and the debits made on 
account of fees with respective dates and all 
other necessary particulars. 


26. Where moneys are received from Oren 
account of a client the entries in the accounts 
should contain a reference as to whether the 
amounts have been received for fees or ex- 
penses, and during the course of the proceed- 
Ings, no Advocate shall, except. with the 
consent in writing of the client ‘concerned, be 
at liberty to divert-any portion of the expenses 
towards fees. 
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» 27. Where any amountis received or given 
to him on behalf, of his, client, the fact of 
such receipt must’ be -intimated to the client, 
ga ee ae’ £ wiht ars 


1 cory? 


28. After‘the ~termination’ of-the proceed- 
ing, the Advocate shill be at liberty to appro- 
priate towards the settled fee due to him, 
any sum remaining unexpended out of the 
amount paid or sent to. him for expenses, or 
any amount that. has,.come into, his hands in 
that proceedings. 


7 ; 

29. Where the fee has been left unsettled, 
the Advocate shall be, entitled to deduct, out 
of any moneys of the client remaining in his 
hands, at the termination of the proceeding 
for which he had been engaged, the fee payable 
under the rules of the Court, in force for the 
time being, or by then settled and the balance 
if any, shall be refunded to the client. 


30. A copy of the client’s account shall be 


furnished to him on demand provided the 


necessary copying charge is paid. 


31, An Advocate shall not enter into 
arrangements whereby funds in his hands are 
converted into loans. 


32. An Advocate shall not lend money to 
his client for the purpose of any action or 
legal proceedings in which he is engaged by 


such client. 
< 


Explanation.—An Advocate shall not be held 
guilty of a breach of this rule, if, in the course 
of a pending suit or proceeding, and without 
any arrangement with the client in respect of 
the same, the Advocate feels compelled by 
reason of the rule of the court, to makea 
payment to the court on account of the client 
for the progress of the suit or proceeding. 
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33. ,An Advocate who has, at any time, 
advised in connection: with the institution of 
a suit, appeal or other -matter or has drawn 
pleadings, or acted for a party, shall not act, 
eee or PIER ton the OPRESS panty: 


-r 


Section Duty to Opponent 


34. An Advocate shall not in any way 
communicate or ‘negotiate upon the subject 
‚matter of controversy with any party represent- 
ed by .an- Advocate except through that 
Advocate... . 


- 35. An Advocate shall do his best to carry 
-out all: Icgitimate promises made to the oppo- 
site party even though not reduced to writing 
or enforceable under the rules of the Court. 
T , l 
Section IV—Duty to Colleagues 
_36. An Advocate shall not solicit work or 
advertise, either directly or indirectly, whether 
‘by. circulars, advertisements, touts, personal 
communications, interviews not warranted by 
personal relations, furnishing or inspiring 
newspaper comments or procuring his photo- 


4 graph to be published in connection with cases 


in which he has been engaged or concerned. 
His signboard or name-plate should be of a 
reasonable size. The signboard or name-plate 
or stationery should not indicate that he is or 
has been President or Member of a Bar 
Council or of any Association or that he has 
been associated with any person or organisa- 
tion or with any particular cause or matter 
or that he specialises in any particular type of 
work or that he has been a Judge or an Advo- 
cate Genera . 


37. An Advocate shall not permit his pro- 
fessional services or his name to be used in 
aid of, or to make possible, the unauthorised 
practice of law by any lay ageney. 
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38. An Advocate shall not accept a fee 
less than the fee taxable under the rules when 
the client is able to pay the same. 


39. “An Advocate shall not enter appear- 
ance-in any case in which there is already an 
Advocate on record except with his consent. 


l Section V—Restrictions on other employments 


“engage in any business ; 


40. An Advocate shall not- personally 
but he may. be a 
sleeping partner in sian doing business pro- 
vided that, in the opinion of the appropriate 
‘State Bar Council, the nature of the business 


‘18 not inconsistent with the dignity of the 
' profession. 


41. An Advocate may be a Director or 
Chairman of the Board of Directors of a 
Company with or without any ordinary sitting 
fee, provided none of his duties are of an exe- 
cutive character. An Advocate shall not be a 
Managing Director or a eee of any 


Company. ` , 


= 


42. An Advocate shall not be a full-time 


' 
a , } 
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salaried employee of any person, firm, corpora- 
tion or concern, so long as he continues to 
practise, and shall, on taking up any such ` 
employment, intimate the fact to the Bar Coun- 
cil on whose roll his‘ name appears, and shall 


thereupon: cease to practise as an Advocate so 


long as he continues in such employment. 


43. An Advocate who has inherited, or 
succeeded by survivorship to, a family business 
may continue it, but may not personally parti- 
cipate in the management thereof. He may 
continue to hold a share with others in 
any business which has descended to him by 
survivorship or inheritance or by will, provided 
he does not personally participate in the 


management thereof. 


44. An Advocate may review Parliament- 
ary Bills for- a. remuneration, edit legal text- 
books at a saldry, do ‘Press vetting’ for 
newspapers, coach pupils for legal examina- 
tions, set and exmine question papers; and, 
subject to the rules against advertising and 
full-time employment, engage in broadcasting, 
journalism, lecturing and teaching ‘subjects, 
both legal and non-legal. 


THE BAR COUNCIL OF INDIA 


Resolution No. 2/1966 


` Having consulted . the Universities impart- 
ing Legal Education and the State Bar Councils 
in India, and having considered the recommen- 
dations of the Legal Education Committee 
embodied in its proceedings dated 11th 
December, 1965 and Resolution No. 2 of 1966 
dated 25.2.1966, it is resolved that the follow- 
ing rules-be and are hereby added as Part III-A 
of the Rules of the Council published in the 
Gazette of India, Part II, section 4 in the 
issue dated 21st August, 1965 at pp. 2555-2570 
and as amended and published in the Issues 
thereafter dated 30th October,- 1965 -at pp. 
2745-2746 and 29th “rene 1966 at - pp. 
87-88. ieee a 


"PART TI—A 


Standards of Legal Education and recog- 
nition of degrees in law for admission 
as advocate 


Rules under sections 7 (h) and (i), 24 (I) 
(c) (iii) and 49 W ofthe Act. — 


1. No person shall be eligible for enrol- 
ment under -the Advocates Act, 1961, unless 
at the time of joining the course of instruction 
in law for a degree in law he i is a graduate of 
a University. 


2. The duration of the course of. instruc- 
tion in ny kak for me purposes of Rol; 
I shall be : 


J 


(a) Three a in det case of pupils 
14 « 


“who are registered as full-time pupils, 

| Lel, those whose course of instruc- 
tion in the University is for a period 
of not less than 4 hours a day or 
22 hours a week ; and 


(b) 4 years in the case of pupils who are 

= registered as part-time pupils, ie. 
whose course of daily instruction 
in the University is for a period of 
less than 4 hours a day or 22 hours 
a week, 


3. The strength of a law class shall not 


‘ordinarily exceed 80 pupils. 


4. (a) The course of instruction in the 
University shall include the following subjects 
as compulsory :— . 


1. Indian Legal and Constitutional 
History 

2. Contracts 

3. Torts 

4. Family Law including Hindu and 
Muhammadan Law. 

5. Crimes and Procedure 

6. Constitutional Law of India 

7. Property Law. 

8. Evidence 

9. Legal Theory (Jurisprudence) and Com- 


| parative Law 
10. Administrative Law 
11. Civil Procedure and Limitation ; Arbi- 
tration 
12, Equity 
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13. Public International Law 
14. Company Law 


(b) The course of instruction in the Uni- 
versity shall also include as being compulsory 
two more subjects to be chosen by the pupil 
himself from the following subjects :— 


Labour Law 
Taxation 
International Organisation 
Bankruptcy 
Law of Co-operation 
Control of Business 
Military Law 
Insurance 
Trusts and other Fiduciary Obligations 
Trade Marks and Patents 
International Economic Law 
Criminology and Criminal Administra- 
tion 
12. Interpretation of Statutes and Princi- 
- = ples of Legislation 
- 13. Legal Remedies, and 
14. Private International Law 


aA PWNS 


and Public 


— 
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(c) The University may however add to 


its course of instruction not more than one 
other subject (of its choice) as a compulsory 
subject. 


5. During the last year of the course men- 
tioned in Rule 2, instruction shall be imparted 
for a period of six months in drafting of 
pleadings and documents, rules of Courts and 
other subjects essential to actual practice of 
law. 


6. The examinations shall. ordinarily be 
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held at the end of every year. The Universities 
shall however be at liberty to hold examina- 
tions at the end of every 6 months. Suitable 
allocation of subjects for the period of one 
year or six months as the case, may be shall 
made. 


7. A system of exemption may be intro- 
duced and pupils who obtain 50% or more in 
any subject may.be exempted from sitting for 
an examination in the same subject again. 


8. Tutorials shall be made compulsory, 
and a part of the total marks for each subject 
shall be allocated for satisfactory attendance 
at and participation in the tutorials. 


9, The academic year shall consist of at 
least 200 working days. F 


10. Every University shall decide for itself 
whether the method of teaching shall be by the 
lecture method or the case method, or a com- 
bination of both. 


11. Full-time teachers of law shall ordina- 
rily be holders of a Master’s Degree in Law, 
and part-time teachers shall have a minimum 
practice of 5 years at the Bar. 


12, Universities shall endeavour to estab- 
lish or recognise only those colleges which have 
whole-time day classes in law and preferably 
full-time law schools which coe teach 
law. 

@ 

13. The new three year or four year degree 
course, as the case may be, mentioned in Rule 
2 above, shall be instituted not later than the 
beginning of the academic year in 1967.. 


New Delhi 
8th March, 1966. 


A. N. VEERARAGHAVAN, 
Secretary, 
Bar Council of India, 
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= Blue Bags 





THAT. lawyers ‘towards the end of the 
seventeenth century carried green bags, instead 
of the crimson or blue bag in use at the present 
day, is evident. from various passages in the 
dramatists ‘of that period. In Wycherley’s 
“Plain Dealer”, one of the principal characters 
is; Widow Blackacre, “a petulant litigious 
woman, always in law, and mother of Jerry 
Blackacre, a true raw squire, under age and 
his mother’s government, bred to the law”. 
In act i.,sc. i, we find the following stage direc- 
tions. “Enter Widow Blackacre, with a mantle 
and a green bag and several papers in ‘the 
other hand. Jerry Blackacre, her son, in a 
gown, laden with green bags following her”. 


In act iii., SC. i, of. the- same play, the widow 


pg ere .- 


or whom. she demands back her fee on his- 
returning her brief and declining to plead. for 
This draws from her the following reply : 


her. 
“Impertinent again, and’ ignorant to me ! ; 
Gadsbodikins ! you-puny upstart in the law to 
use me so ! You green-bag carrier,. 
murderer ‘of unfortunate. _ catises 
further on in the same scene, Freeman, a 
gentleman well ‘educated, but, of broken 
or “thus admonishes his “Young Jerry : 
“come, squire, let your mother and your trees 
‘fall as she pleases, rather than wear this gown, 


and carry green bags all your life, and be. 


pointed at for a tony.” . 


The green bags still held away in the reign 
of Queen Anne, for in Dr. Arbuthnot’s 
“History of John Bull”, part i. c. 25, we read : 
“I am told, cousin Diego, you are one of those 
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that have undertaken to manage me, and that 


‘you have said you will carry a green’ bag 


yourself rather than we shall make an end of 


| the law suit”. 


It is not known when the crimson bag was 
substituted for the more modest green one, 


. which at present is chiefly seen in the 
hands of shoe-makers, upholsterers and other 
artificers, 


‘Henry. Crabb Robinson writes, in his 


“Diary and Reminiscences” in the year 1818 : 
E “In the Spring Term of this year, Gurney, the 
| King’s counsel’s clerk, brought me a bag, for 


which I presented him with a guinea. This 
custom is-now obsolete. It was formerly the 
etiquette of ‘the bar that none but serjeants 
and king’s ‘counsel could carry a bag in West- 
minster. Hall. Till some king’s counsel 
presented him with one, however, large the 
junior (that i is. staff-gowned) barrister’s business 
might be, he was forced to carry his papers in 
his hand. It was considered that he who 
carried a bag w was a rising man”. 


The actual AS use “in re bags”, is 
minutely regulated by the unwritten law of 
etiquette which no lawyer can transgrses with 
impunity. Barristers’ bags are either red or 
dark blue. Red bags are strictly speaking 
reserved for queen’s or king’s counsel as the case 
may be and serjeants ; but a stuff gownsman 
may carry one if presented therewith by a 
“silk”. A queens’ counsel or a king’s counsel 
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as the case may be does not by custom present 
more than two “Red Bags” in his life-time. 
After receiving a “Red Bag” it is conventional 
for the lucky recepient of the “Red Bag” 
to pay a clerkage to the clerk of the 
“Silk”. It is an imperative rule that only 
red bags may be taken into court; blue bags 
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are not to be carried further than the robing 
room. Such at least is the practice of the 
Common Law bar. With regard to solicitors, 
it seems they may please themselves, and 
carry a blue, red or purple bag, just as their 


fancy dictates. 


COMMON SENSE 


SHORTLY after Lord Mansfield became 


chief Justice, a learned counsel took up much 
of the time of the Court in citing several black- 
letter cases to show the true construction to be 
put on an old woman’s will. Lord Mansfield 
heard him to the close of his argument, and them 


addressed him gravely : 


“Pray, sir, do you 


think it is anyways likely that this old woman 
ever heard of these cases 2 And if not, what 
construction do you think common sense points- 


to 2?” 


He then decided for common sense. 


Law Reports 
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APPELLATE CIVIL 
( Before Mitter and Masud, JJ. 
STATE OF WEST BENGAL 
v. 
INDIAN STEEL & WIRE PRODUCTS LTD.* 


Sale—Under statutory restrictions—Liability 
under s. 11 (2) of ihe Bengal Finance 
(Sales Tax) Act, 1941 (VI of 1941)— 
Indian Sale of Goods Act, 1930 (Act IH 
of 1930), s. 4—Constitution of India, Art. 
226. 


The expression “sale of goods” in any Act 
providing for imposition of taxes thereon must 
be construed in the sense it has in the Sale of 
Goods Act, 1930. 


State of Madras v. Messrs Gannon 
Dunkerley & Co. Ltd. (Madras), A. I. R. [1958] 
S. C. 560, relied on. 


The Iron and Steel (Control of Production 
and Distribution) Order, 1941 was aimed at 
regulating the production and supply of iron 
and steel goods. But merely because under 
the above Order the Iron and Steel Controller 
had large powers of controlling or regulating 
the procedure io be adopted where one party 
required iron and steel goods and another 
party had to supply it, there was no such 
absence of volition on the part of the parties 
that the transaction could not be called a 
“sale of goods”? within the meaning of s. 4 of 
the Sale of Goods Act, 1930. 


*Appeal from Original Order No. 32 of 1965, 


The State of Bombay v, The United Motors 
(India) Ltd, A. I. R. [1953] S. C. 253 and 
Poppat Lal Shah v. The State of Madras, A.LR. 
[1953] S. C. 274, referred to 


. APPEAL FROM ORIGINAL ORDER 
passed under Art. 226 of the Constitution of 
India. 


The facts and arguments appear from the 
Judgement. 

for appellant. 

for respondents. 


Mitter, J. This is an appeal from an order 
under article 226 of the Constitution making 
absolute a rule issued at the instance of the 
first: respondent for a writ in the nature of 
certiorari quashing a notice under section 11 
(2) of the Bengal Finance Sales Tax Act, 1941 
and all proceedings thereunder together with a 
writ in the nature of mandamus directing the 
State of West Bengal and its Commercial Tax 
Officer, Esplanade Charge, not to give effect to® 
the said notice. 


The petition to this court which was 
affirmed on September 5, 1955 was amended 
twice, first by an order dated May 29, 1957 and 
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again by another order dated January 11, 1962. 
In the petition as orginally presented. the 
material ayerments were as follows: — 7 

(1) The petitioner carried on business in 
the production and distribution of iron rods, 
galvanised iron wires etc. Its workshop and 
factory was situated at Indranagar District 
Singhbhum in Bihar. The management and 
control of its business including sales of the 
articles were done at its office situated in 
Bihar. 


(2) The petitioner had a registered office 
at No. 7, Wellesley Place, Calcutta and this 
was merely a statutory office. 


(3) The production and sale of the articles 
manufactured by the petitioner were controlled 
by the Iron and Steel (Control of Production 
and Distribution) Order 1941,- promulgated 
under rule 81 (2) .of. the Defence of India 
Rules. l 


(4) Notificatioùs under the said order 
were from time to time issued by the Iron 
& Steel Controller declaring the conditions 
under`and prices at which the articles produced 
by the petitioner were to be sold to its 
customers. 


(5) In proceeding started under the Bengal 
Finance (Sales Tax) Act, 1941 against the 
apetitioner, an order dated September 23, 1946 
was passed by the Assistant Commissioner’ of 
Commercial Taxes, Calcutta holding that the 
petitioner was not a dealer within the meaning 
of section 2 (c) of the ae Finance wa 
Tax) Act, 1941... 


(6) i spite of the above the “Assistant 
Commissioner of Commercial Taxes issued a 


February 1, 1951 to March 31, 
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a notice dated August 9, 1955 to the effect that 
he was satisfied on information received that 
the petitioner. had been liable to pay tax under 
the Bengal Finance (Sales Tax) Act, 1941 in 
respect of the period commencing on February 
1, 1951 and ending with March 31, 1951 but 
had failed to get itself registered under section 
7 of the Act. The notice called upon the 
petitioner to produce at the appointed place on 
September 1, 1955 accounts and documents 
specified in the notice for the purpose of assess- 
ment and to show cause why in addtion to the 
amount of tax to be assessed for the period 
1951 and all 
subsequent periods a penalty not exceeding one 
and a half times the amount assessed should 
not be imposed on the petitioner under sub- 
section (1) and (2) of section 11 of the Bengal 
Finance (Sales Tax) Act. The documents and 
accounts required to be producd were rather 
comprehensive in nature including cash book, 
bank pass book, general ledger, personal 
ledger, journal, bill register, counterfoils or 
copies of bills and cash memos, etc. 


(7) The petitioner appeared before the 
Commercial Tax Officer on September 1, 1955 
and contended, inter alia, that it was nota 
dealer within the meaning of the Bengal Act as 
it sold the goods at Indranager at the site of 
the workshop, that in any event the sales being 
inter-state sales exempt from taxation under 
article 286 (2) of the Constitution and that the 
definition of “dealer” [section 2 (c)] and 
“sale” [ section 2 (g)], in the said Act were 
ultra vires Article 286 of the Constitution. 


(8) The petitioner’s representation that the 
proceeding should be dropped was not acceded 
to and the Tax Officer threatened to proceed 
with the assessment, 
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(9) There being no adequate or complete 
remedy in law the petitioner was compelled to 


come to this court on several grounds 
including— 
(a) That iron and steel had been 


exempted from taxation by the Essential 
Goods (Declaration and Regulation of Tax 
on sale or purchase) ; 


(b) That the sales being inter-state were 
exempt form taxation ; and 


(c) the petitioner was nota dealer within 
the meaning of the Act. 


A Rule was issued by this court on the 
basis of this petition on September 6, 1955. 
There were only two annexures to the petition, 
the first being the order of the Assistant 
Commissioner of Commercial Taxes dated 
September 23, 1946 and the second a notice 
under section 11 of the Act dated August 
9, 1956. : 


The Commercial Tax Officer affirmed an 
affidavit-in-opposition on December 20, 1955. 
The facts alleged and the contentions raised in 
this affidavit were as follows: 


(A) The petitioner had its registered 
office at No. 7 Wellesley Place, Calcutta and 
controlled and managed its business from the 
said office. The petitioner was a dealer within 
the meaning of the Act as amended in 1950. 


(B) Onreceipt of certain communication 
from the Central Section of the Directorate of 
Commercial Taxes it appeared that the 
petitioner had for some years past had been 
selling goods of considerable valye for which 
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it was liable to pay sales tax. Thereupon the 
notice was issued under section 14 (1) of the 
Act for production of the books of account of 
the petitioner to verify the sales. The peti- 
tioner produced certain registers of sale from 
which it appeared that it had been selling goods 
extensively in the State of West Bengal. 


(C) On August 5, 1955 the authorised 
representative of the petitioner one 
L. Mukherjee, submitted a statement of sales 
made in West Bengal for the period November 
6, 1950 to March 31, 1951 and for the period 
April 1, 1951 to March 31, 1962. In considera- 
tion of all the facts the notice dated August 9, 
1955 was issued, 


(D) On September 1, 1955 the petitioner 
appeared before the Commercial Tax Officer 
through an advocate and two assistants. They 
produced books from which it appeared that 
huge sales had been effected by the petitioner 
in the State of West Bengal. On the said date 
the advocate appearing on behalf of the 
petitioner submitted certain statement of 
account of sales effected in the State of West 
Bengal headed “Sales to West Bengal during 
the year 1954 and 1955”. On the Commercial 
Tax Officer’s pointing out that there was an 
admission of Sales in West Bengal the advocate 
for the petitioner altered the heading to read 
“Despatch to West Bengal from Tatanagar 
Workshop during the years 1954 and 1955”. z 
The said alteration was an after thought and 
was incorrect as from the statements filed it 
appeared that the petitioner had effected sales 
in West Bengal to the extent of Rs. 36, 255, 
601/10/—during the period November 6, 1950 to 
March 31, 1955. On September 1, 1955 the’ 
petitioner filed an application before the 
Commercial Tax Officer that if after considera- 
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tion of the facts stated that petitioner was held 
to be a dealer three months time should be 
granted -to the petitioner to enable it to-make 
a claim for deductions. 


On January 16, 1956 one Ajaib Singh, A 
Director of the petitioner affirmed an affidavit-in- 
reply. In paragraph 5 thereof it was stated that 
goods were despatched to West Bengnl after 
sale in Bihar. 


By the first amendment of the petition 
paragraphs 10 to 18 shown in red were intto- 
duced in the petition and additions were also 
madé to thé grounds urged in paragraph 12 of 
the original petition which.was re-runibered as 
paragraph 21. In paragraph 17 it was stated 
that thé notice dated August 9, 1955 was 
contrary to article 286 of the Constitution and 
as such was null and void. 


By the amendment of 1962 paragraphs 19 
and 20 shown in the blue were introduced in 
the petition with further additions to the 
grounds in the original paragraph 12 re- 
numbered as paragraph 21. 


On April 24, 1964 a supplementary affidavit- 
in-opposition was affirmed by one Himanshu 
Kumar Bhadra who was at that date working 
as the Commercial Tax Officer, Esplanade 
Charge. In paragraph 2 of the said affidavit 
the deponent attempted to describe the succes- 
dive stages of operations carried on by the 
dealers manufacturing iron and steel products 
in effecting sales of such products under the 
Iron and Steel ( Control of Production and 
Distribution) Order, 1941." These “were as 
follows : 


(i) All . intending purchasers were 
required to submit applications to the Iron & 
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Steel Controller for placing on their behalf and 
at their risk, their orders on a registered 
producers for materials as per specifications in 
the applications subject to the provision of the 
price schedule, etc., and the terms and conditions 
of sale of the registered producers on whom 
the order was placed. 


(ii) The Iron & Steel Controller, after 
scrutiny of the production programme and 
capacity of the registered producers, in his 
turn forwarded the indent of the purchaser to 
the dealer (registered producer) for supply of 
such materials allotted to the purchaser. 


(iii) On receipt of indent from the Iron 
& Steel Controller the registered producer 
accepted the purchaser’s order as per indent 
subject to the acceptance of the terms of 
business of the registered producer by the 
purchaser. The terms of business of the 
registered producers cantained amongst others, 
clauses governing mode of payment, mode of 
despatch, payment of sales tax, etc. A specimen 
form of such terms of business of the Indian 
Iron & Steel Co., Ltd., one of the registered 
producers, formed Annexure “A” to the 
affidavit. After confirmation of the acceptance 
of the terms and conditions of the producer by 
the purchaser, the producer concerned issued 
works order in respect of the indent which also 
contained clauses amongst others that all 
orders booked were subject to the terms of the 
business and general understanding in force at 
the time of booking the order and despatch of 
goods by the producer. A copy of such works 
order was also forwarded to the Iron & Steel 
Controller for his information. 


(iv) Thereafter as and when manufac- 
tured. goods were despatched, despatch advices 
were issued by the producer to the purchaser. 
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(v) General Railway receipts, invoices, 
bills and other documents were sent through 
the bankers or sub-office of the producer. One 
set of correspondence relating to the petitioner’s 
transaction with Messrs. Martin Burn Ltd. for 
supply of materials available in the records of 
the deponent were annexed to the affidavit. 


The first annexure to the affidavit is de- 
scribed as acceptance of order and terms of 
business of the purchaser. The date is not 
given but it must be sometime after 1950 as the 
form shows. This document seems to be 
common to the Tata Iron & Steel Co., Ltd. 
and Indian Iron & Steel Co. Ltd., two of the 
well known producers of iron and steel 
products. The indentor desired that an order 
should be placed with either of the two 
producers as may be selected for supply of 
materials as per specification mentioned. The 
indent was subject to the terms and conditions 
printed on the reverse of the form and the 
indentor agreed to accept deliveries from either 
or both of the producers, and requested that 
works orders should be sent in confirmation. 


The terms of business contain detailed 
conditions. A few of them are noted below : 


2. The works order issued by the company 
shall be the basis of the contract between the 
company and the customer. 


3. All materials are sold subject to the 
company’s list of tolerances. 


4, All prices are subject to change without 
notice. 


5. All prices are exclusive of all sales taxes 
or other taxes or duties, local or provincial. 
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6. Where goods are sold F.O.R, Tatanagar 
or SCOB siding or Burnpur or F.O.R. 
destination all responsibility of the company 
shall cease after the goods are delivered in 
wagons and any damage or loss during transit 
shall be borne by the buyer. 


7. Prices F. O. R. Tatanagar or SCOB 
siding or Burnpur or F.O.R. destination are in 
all cases for full wagon loads. 


8. The company cannot agree on any 
account to despatch material except in full 
wagon loads unless specified in the party’s 
indent and confirmed by the company in the 
Works Order. 


9, The company will be at liberty to 
despatch goods 15 days before or after the time 
of delivery shown in the works order and the 
customer may cancel the order on which the 
company may fail to despatch from its works 
within the aforesaid time limits ; but whatever 
the delay in delivery may be the customer must 
accept the goods unless his written instructions 
countermanding the order are received by the 
company at least two days before the loading 
of the goods in the wagons. 


10. Claims for shortages should be made 
against the Railway and the company will not 
be responsible for such claims in any way. 


11. The date of delivery as stated in all 
orders or contracts shall not be the essence of 
the contract but shall be approximate only, 
provided nevertheless that where a customer 
has entered into or proposes to enter into a 
contract with a third party for the performance 
of which the materials to be supplied by the 
company are essential, and if such contract with 
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the third party provides for the paymemt of a 
penalty or damages in the event of failure to 
deliver or for late delivery by the customer then 
and in such case and subject always to clause 
20 (the force majeure clause) and the subject as 
herein under mentioned the company will 
indemnify the customer in manner and to the 
extent hereinafter mentioned. 


13. Offers by letter or otherwise from ready 


stock with the company are subject to accep- ` 


tance by wire within 24 hours of receipt of such 
letter unless otherwise arranged and materials 
will be retained to meet such an order for not 
more than five full days. If despatching instruc- 
tions are not received within that time the 
material will be sold to other parties against 
the customer. 


16. The prices charged to the customers 
shall be the prices ruling on the date of the 
despatch of the goods and not those ruling on 
the date of booking of the order. 


20. The company shall not be liable for 
non-performance of any contract either wholly 
or in part nor for any delay in performance 
resulting from or due to any cause beyond the 
company’s control including fires, strikes 
etc, A7 
force mejeure or any other circumstances 
beyond control of the company. Should the 
a@pmpany so determine it shall be entitled at any 
time on notice to the customer to cancel any 
contract the performance of which is likely to 
be delayed by any of the causes aforesaid and 
in such case the customers shall have no claim 
upon the company of any kind. 


24. Any dispute arising out of any contract 
to which the company’s term of business and 


*** or requirements of Governments, — 
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general understandings relate shall be referred 
to the arbitration of the Tribunal of Arbitration 
of the Indian Chamber of Commerce, Calcutta. 


The second document annexed to the 
affidavit is a form of acceptance of order of 
Messrs. Martin Burn Ltd. The important 
clauses herein are as follows : 


Clause 2: We generally demand from our 
customers 25% of the full value of the materials 
on order in advance. The documents in such 
cases are sent in our name through our bankers 
who collect the balance amount at the time of 
handing over documents, *** *** Kindly 
confirm that you agree to our terms of 
payment. 


Clause 4: Prices applicable to despatches 
will be the Government statutory prices ruling 
at the time of despatch as laid down by Iron & 
Steel Controller irrespective of the rates shown 
in the works order. 


Clause 3: Your indent will be booked on 
the clear understanding that sales tax that may 
be levied by the Central Government or any: 
State Government will be born by you. 


Clause 8 :—All quotations, tenders, offers, 
and acceptance by the company must be deemed 
to include and be subject to the company’s 
terms of business, general understanding and 
general stipulations in force at the time of 
conclusion of the contract. 


The next document is a letter addressed by 
Messrs. Martin Burn Ltd. to the Iron & Steel 
Controller dated July 25, 1949 requesting the 
addressee to place an order on registered 
producers for materials as per specification 
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given. The writer confirmed that the indent 
was placed subject to the provisions of the Steel 
Price Schedule of the registered producers on 
whom the order was placed and that delivery 
or part delivery from any such registered 
producers would be accepted by the writer. 
The document further shows that the indent 
was forwarded to Indian Steel & Wire Products 
Ltd. (the petitioner). Evidently this is a printed 
form containing. terms of business which was 
shown to us at the hearing. They are more or 
less the same as the one of The Tata Iron & 
Steel Co. Ltd., and the Indian Iron & Steel Co., 
Ltd, referred to above. 


A works order No. 60 dated February 16, 
1950 of the petitioner is also annexed to the 
affidavit. It was addressed to Martin Burn Ltd. 
The price shown therein is Rs. 620/- F. O. R. 
party’s siding plus Bihar Sales Tax : 


The petitioner had a further affidavit in 


reply affirmed by one Hrishikesh Dutta on. 


April 30, 1964: The affidavit does not purport 
to deal with the facts brought out in the affidavit 
-in-opposition of Bhadra. In paragraph 4 of 
the affidavit the deponent referred to another 
application made by the petitioner to this Court 
in respeet of the accounting periods between 
1951 and August 9, 1955, before another bench 
of this Court because of the change of address 
of the petitioner from No. 7, Wellesley Place to 
an address in Beliaghata Road in the eastern 
part of the City of Calcutta. The rule issued 
in this case was No. Civil Rule No. 256 (w) of 
1962., on April 19, 1962 and upon hearing the 
same was made absolute by a judgment passed 
on August 28, 1963 whereby it was held that 
the petitioner’s transactions did not amount to 
sales in accordance with the law and as such 
were not amenable to assessment to sales tax. 
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The deponent stated further in paragraph 7 
of the affidavit “That the mutual status or rights 
or obligations subsisting between or in a 
purchaser and a seller in respect of a purchase 
or a sale of goods, as the legal concepts 
enshrined in the law of sale of goods in India 
are not available to the parties or persons 
nominated or chosen by the Controller, the 
price for disposal of the products fixed by the 
controller, the time, method, the destination of 
deliveries indicated by the Controller, in view of 
the over-all control exercised by the Controller 
in respect of even the acquisition of the raw 
materials for production or fabrication work, 
pursuant to the powers conferred on it by the 


‘said order.” It was stated further as was 


contended before us during the hearing of the 
appeal, that “in order that there might 
materialise a sale of goods in law, there must 
be two essential ingredients, namely, an 
agreement of sale of goods and the eventual 
sale itself of the agreed goods.” It was argued 
that the operation of the said order deprived 
the petitioner of the capacity of competence to 
negotiate and conclude any agreements of sales 
as required by the law of sale of goods and as 
such the production and delivery of the products 
by the petitioner did not amount to sales in | 
accordance with the law of sale of goods and 
that being so, those transactions were beyond 
the legislative competence of the respondent 
No. 2 to legislate for and/or dehors the compe- 
tence of the executive authorities commissioned 
to execute the Bengal Finance ( Sales Tax) Att 
of 1941, 


No documents were annexed to this affidavit 
to show the course of dealing adopted by the 
petitioner or enjoined upon the petitioner by 
the Iron & Steel Controller for the manufacture 
or distribytion of its products. No attempt 
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was made to show that classes of goods the 
petitioner had from time to time been required 
by the Controller to produce or the orders of 

the Controller directing the terms on which the 
' said goods were allotted to or despatched to 
or persons desirous of acquiring them. No 
reference was made to the terms of business of 
the petitioner in respect of any such distribution 
or despatch. Far from disclosing any document 
which would help the Court in coming to a 
conclusion as to the nature of the transaction 
entered into by the petitioner a complaint was 
made that Bhadra had by his affidavit in opposi- 
tion violated section 25 of the Act in utilising 
and divulging specimen forms. of terms of 
business of the Iron & Steel Co., Ltd’ It was 
stated that the two companies mentioned in 
Bhadra’s affidavit were not parties to this 
application and the entire material records from 
which Bhadra derived his information had not 
been disclosed. 


A further complaint was made to the effect 
that annexure ‘A’ to the affidavit of Himansu 
Kumar Bhadra referred to a bunch of papers 
and documents exchanged by and between the 
petitioner and Martin Burn Limited in the year 
1950 which was not the relevant period for the 
purpose of appeal and as such should not be 
taken into consideration. It was said further 
that on August 9, 1955 the petitioner had no 
occasion at all to produce and/or file the 
papers covering the production and/or distribu- 
fon of the goods produced by petitioner 
company and delivered to Martin Burn Ltd. 
It was also averred that as these papers were 
not supported by the affidavit of anybody from 
Martin Burn Ltd. no heed should be paid to 
them. Lastly, it was said that “even assuming 
that such correspondence were in fact exchanged 
by and between the parties concerned, those 
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related to the entire precess of production and 
distribution of the products of the registered 
producers, subsequent to the selection of the 
nominee or authorised person or party concern- 
ed by the Controller, and futher to the service 
by the Controller of the order or communica- 
tion to that effect, embracing even the quantity 
and category of the product to be manufactured 
by the petitioner, on the petitioner. As such 
all those transactions did not acquire the legal 
sanctity and validity of a free and voluntary 
agreement required by the law of sale of goods 
between a free, voluntary and willing seller and 
a free, voluntary and willing purchaser, campe- 
tent to higgle and haggle between them about 
the quantity and category of the goods, about 
the price of the goods, about the terms of 
delivery of the goods ; and as such, even taking 
those papers at their best, those did not evidence 
the conclusion and performance of an agree- 
ment of sale in law or any sale of the goods.” 


The learned trial Judge came to the conclu- 
sion that “the expression “sale of goods” in 
Entry 48, List |, Schedule VII of the 
Government of India Act 1935 was a nomen 
juries, its essential ingredients being an agree- 
ment to sell goods for a price and property 
passing therein pursuant to that agreement. 


Entry 48 introduced a new topic of legislation 


with respect to which there was no legislative 
practice. Under the Government of India Act 
1935 Provincial Legislatures were competent to 
enact laws in respect of the matters enumerated 
in List II and II and though the entries therein 
are to be construed liberally and in their widest 
amplitude the law must, nevertheless, be one 
with respect to those matters and Provincial 
Legislaturers could not in the purported exercise 
of their powér to tax transactions which were 
not sales by merely enacting that they shall be 
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sales. A contract of sale postulates the exercise 
of volition on the part of the contracting parties. 
A transaction by which title to goods passes by 
compulsion was not a sale of goods as contem- 
plated by the Sale of Goods Act 1930. Where 
the elements of sales required under the Sale of 
Goods Act 1930 wanted, it was immaterial 
whether the word ‘sale’ was used or the word 
‘seller’ or ‘buyer’ was used, one must look at 
the substance of the transaction.” Applying 
the above tests the learned Judge came to the 
conclusion that as the petitioner was under 


the control of the Steel Controller both 
in the manufacture and disposal of its 
manufactured goods and had to sell to 


consumers as ordered at prices which 
were compulsorily fixed it had no independent 
volition. As such the transactions were not 
Sales so as to attract taxability under the 
Bengal Finance ( Sales Tax ) Act, 1941. 


Fortunately for us, the law on the subject 
has engaged the attention of the Supreme Court 
in several cases and in order to find out whether 
a transaction is a sale within the meaning of 
the Bengal Finance ( Sales Tax) Act, we 
must guide ourselves by the Supreme Court 
judgements. 


The preamble to the Bengal Act VI of 1941 
shows that its object was to impose a general 
tax on the sale of goods in Bengal.’ The 
definition of “‘goods” is given in section 2 (d) 
and “sale” according to section 2 (g) “means 
any transfer of property in goods for cash or 
deferred payment or other valuable considera- 
tion, including a transfer of property in goods 
involved in the execution of a contract, but 
does not include a mortgage, hypothecation, 
charge or pledge.” Entry 48 in List II of the 
seventh schedule to the Constitution before 
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amendment in 1956 read “tax on the sale or 
purchase of goods other than newspapers.” 
The Supreme Court had to consider the valid- 
ity of the Bombay Sales Tax Act (24 of 1952) 
and the rules framed thereunder in The State 
of Bombay and another-Vs. The United Motors 
(India) Ltd. and others: A.I. R. 1953 S. C. 253. 
The judgement in this case was delivered on 
the same day as another judgement on the 
validity of the Madras General Sales Tax Act 
(9 of 1939) in Poppat Lal Shah-Vs. the State of 
Madras: A. I. R. 1953 S. C. page 274. 


A very elaborate judgement was given by 
the Supreme Court in State of Madras-Vs- 
Messrs. Gannon Dunkerley and Co. Lid, (Madras) 
A. I. R. 1958 S. C. page 560 where the Madras 
Act again came up for consideration. As the 
sales tax laws of the different provinces later 
converted into States are practically on the 
same lines the observations of the Supreme 
Court apply with equal force to all such State 
laws. The true meaning of the word ‘Sale’ as 
used in entry 48 and entry 54 was examined at 
Jength in Gannon Dunkerley’s case. There it 
was observed after considering the earlier cases 
of the Supreme Court “that the expression 
“sale of the goods” in IX entry 48 cannot be 
construed in its popular sense and that it must 
be interpreted in its legal sense.” Tracing 
from the Roman Law of Emptin venditio 
the Court considered the common law 
of England relating to sales which had 
developed very much on the lines of the Roman 
Law in insisting on an agreement between 
parties and price as essential elements after 
contract of sales of goods and referring to the 
codification of the law in England by the Sales 
of Goods Act, 1893, and the Indian Sale of 
Goods Act, 1930 it was said “according to the 
law both of England and of India, in order to 
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costitute a sale it is necessary that there should 
be an agreement between the parties for the 
purpose of transferring title to goods which of 
course pre-supposes capacity to contract, that 
that it must be supported by money considera- 
tion and that as a result of the transaction 
property must actually pass in the - goods. 
Unless all these elements are present, there can 
be no sale. Thus, if merely title to the goods 
passes but not as a result of any contract 
between the parties, express or implied, there 
is no sale. So also, if the consideration for 
the transfer was not money but other valuable 
consideration, it may then be exchange or 
barter but not a sale. And if under the cont- 
ract of sale title to the goods has not passed, 
then there is an agreement to sell and nota 


completed sale”. After considering the Legis- 


lative practice in interpreting words in the 
Constitution it was said that “the true legisla- 
tive intent is that the expression “sale of goods” 
in entry 48 should bear the precise and definite 
meaning it has in Law and that that meaning 
should not be left to fluctuate with the definit- 
on of sale in laws relating to sale of goods 
which might be in force for the time being.” 
According to the Supreme Court the ratio of 
the rule of interpretation that words of legal 
import occuring in a statute should be constru- 
ed in their legal sense is that those words have, 
in law, acquired a definite and precise sense, 
and that, accordingly, the legislature must be 
taken to have intended that they should be 
Ufiderstood in that sense. In interpreting an 
expression used in a legal sense, therefore, we 
have only to ascertain the precise connotation 
which it possesses inlaw. It has been already 
stated that, both under the common Jaw and 
the statute law relating to sale of goods in 
_ England and in India, to constitute a transac- 
tion of sale of goods there should be an 
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agreement, express or implied, relating to goods 
to be completed by passing of title in those 
goods. Itis of the essence of this concept 
that both the agreement and the sale should 
relete to the same subject matter. Where the 
goods delivered under the contract are not the 
goods contracted for, the purchaser has got a 
right to reject them, or to accept them and 
claim damages for breach of warranty. Under 
the law, therefore, there cannot be an agreement 
relating to one kind of property and a sale as 
regards another. We are accordingly of 
opinion that on the true interpretation of the 
expression “sale of goods”? there must be an 
agreement between the parties for the sale of 
the very goods in which eventually property 
passes”, 


In Gannon Dankerly’s case the question was 
whether. sales tax was payable on the materials 
used for constructing a structure on the basis 
of a building contract. The Court held that 
in such an agreement there was neither a 
contract to sell the materials used in the 
construction, nor was there any transfer of 
property in moveables and it was impossible 
to maintain that there was implicit in a building 
contract a sale of materials as understood in 
law”. In short, the judgment of the Supreme 
Court was to the effect that the expression 
‘sale of goods’ in any Act providing for the 
imposition of taxes thereon must be construed 
in the sense which it has in the Sale of Goods 
Act. 


In New India Sugar Milis Limited -Vs- 
Commissioner of Sales Tax, Bihar, A. I. R. 
1963 S. C. 1207, the facts were as follows :— 
The appellent owned a factory manufacturing 
sugar in the State of Bihar. During the assess- 
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ment period April 1, 1947 to March 31, 1948 
the appellants who were registered as dealers 
under Bihar Sales Tax Act despatched sugar 
valued at approximately Rs. 7,00,000/— to the 
authorised agents of the State of Madras in 
compliance with the directions issued by the 
Controller exercising powers under the Sugar 
and Sugar Products Control Order, 1946. 
The Sales Tax authorities of Bihar were of the 
opinion that tax was payable in respect of such 
despatches but the Board of Revenue set aside 
the Order. Under the provisions of sections 
25 (3) of the Bihar Sales Tax Act the question 
as to “whether in the facts and circumstances 
of the case, the disposal of sugar to the provin- 
ce of Madras is liable to be taxed” was referred 
to the High Court of Patna by the board of 
Revenue. The High Court held against the 
assessees. This was however upset in appeal 
to the Supreme Court by a majority judgement 
It was held by the learned Judges composing 
the majority that “the transactions of despatch- 
es of sugar by the assessees pursuant to the 
directions of the Controller were not the result 
of any contract of sale. Itiscommon ground 
that the province of Madras intimated its 
requirements of sugar to the Controller, 
and the Controller called upon the Manu- 
facturing units to supply the whole or part of 
the requirements to the province. In calling 
upon the manufacturing units to supply sugar, 
the Controller did not act as an agent of the 
State to purchase goods ; he acted in exercise 
of his statutory authority. There was manifest- 
ly no offer, to purchase sugar by the province, 
and no acceptance of any offer by the manufac- 


. turer. The manufacturer was under the 
Control order left with no volition; he could 
not decline to carry out the order; if he did 


so he was liable to be punished for breach of 
the order and his goods were liable to be for- 
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feited. The Government of the province and 
the manufacturer had no opportunity to nego- 
tiate, and sugar was despatched pursuant to the 
directions of the Controller and not in accept- 
ance of any offer by the Government.” Further 
according to the Supreme Court” mere compli- 
ence with the despatch instructions issued by 
the Controller, which in law the assessees could 
not decline to carry out, did not amount to 
acceptance of an offer. A contract of sale 
postulates exercise of volition on the part of 
the contracting parties and there was in 
complying with the ordered passed by the 
Controller no such exercise of volition by the 
assessees . ......... There was on the part of the 
province of Madras no signification to the 
assessees of there willingness to do or to abstain 


“from doing, anything, with a view to obtaining 


the assent of the assessees to such act or abstin- 
ence and the’ Controller did not invite any 
signification of the assent of the assessees to 
the intimation received by them. He did not, 
negotiate a sale of sugar; he in exercise of 
his statutory authority ordered the assessees to 
supply sugar to the Government of Madras. 
We are unable to hold that from the intimation 
of order of the Controller, and compliance 
therewith by the assessees any sale of goods 
resulted in favour of the State of Madras”. 


Mr. Justice Hidayatullah took a different view 
but in this Court we are bound by the majority 
view and we have to guide ourselves by the 
opinion of the majority Judge of the Supreme 
Court and the principles laid down in Gannon 
Dankerley’s case to see whether the transactions 
entered into by the petitioners were sales within 
the meaning of entry 48 of list II of the 7th 
Schedule to the Government of India Act, 1935 
or entry 54 of List II of the 7th Schedule to the 
Costitution of India. l 
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Unfortunately for us the petitioner did not 
come out with the facts in its petition but 
raised only some vague contentions including 
that the sales if any, were inter-State sales. 
Not a scrap of paper was produced before 
the Court to show how the transactions on which 
tax was sought to be levied had anything to do 
with Inter-State sales. Merely because the 
Iron & Steel Controller has large powers of 
controlling or regulating the procedure to be 
adopted were one party requires Iron & Steel 
goods and another party has to supply them 
it cannot be said that there is such an absence 
of volition on the part of the parties that the 
transaction cannot .be called a sale of goods 
within the meaning of the Sale of Goods Act, 
1930. In these days volition in the matter of 
entering into contracts is cut down toa great 
extent by legislation of different kinds. 
for instance the case of a person wishing to 
enter-into a tenancy agreement with the owner 
of a house. Both the owner and the prospec- 
tive tenant are bound by the relevan provisions 
of the Rent Control Acts in force in the 
States Incidents of tenancy as laid down ‘in 
the Transfer of Property Act are modified by 
the laws of every State. A landlord is not free 
to charge whatever rent he wishes to: he can- 
not get rid of-the tenant merely by issuing a 
notice to quit. A tenant is not free to sublet 
the property to others. Navertheless however 
when an agreement is entered into between the 
owner and the tenant it cannot besaid that the 
felationship between them is not one of land- 
lord and tenant though they are not free to 
exercise their volition in all respects. Take 
again the case of an industrial employer and 
his employees. Before the introduction of 
Acts like the, Industrial Disputes Act an 
employer. was subject to the contract with the 
employee free to terminate the contract of 
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employment whenever he pleased. He was 
also free to impose such terms and conditions 
of service as he thought fit. These rights have 
been cut down to a considerable extent by 
various legislation in this respect. Can it be 
said that because of such legislation and the 
curtailment of the rights of the employer the 
relationship is not that of an employer and 
employee. 


Let us consider the case where a State 
passes a legislation that certain goods cannot 
be sold at prices beyond the maximum fixed 
without any other restriction as to the class or 
classes of persons who can sell them or persons 
who can buy them. Mérely because the seller 
is not free to charge whatever price he chooses 
can it be said that transactions entered into by 
him are not those of Sale?” Proceeding a step 
further let us consider the case where the State 
does not allow any and everybody to manufac- 
ture goods of certain classes and does not 
‘permit any and everybody to acquire goods of 
such specified classes except under permits 
‘issued by the State. ‘In such‘cases considerable 
restraint is imposed on every person concerned 
both-as regards the acquisition of such goods 
and ihe disposal thereof as also the considera- 
tion for acquisition or disposal. Even with 
these limitations the State may allow a citizen 
to acquire the goods from any supplier of its 
choice and the purchaser and the seller may be 
at liberty to offer to purchase and to accept 
the:bargain and enter into binding transactions 
of Sale and purchase. _ i 


ı . I see no reason to hold why such agreements 
cannot ripen into sales within the meaning of 
the Sale of Goods Act. In present set up of 
society the State may consider it beneficial in 
the interest of all that everybody should not be 
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allowed to manufacture iron and steel and 
everybody should not be allowed to acquire 
such goods but that the needs of persons wishing 
to acquire them have to be considered in view 
of the supplies available from the producers and 
to ensure equitable distribution clothe its 
officer called the Controller with wide powers 
to enforce and direct that intending purchasers 
shall not be free to acquire their goods from 
whatever sources they choose and the producers 
will not be at liberty to supply the goods to 
whomsoever they select. With such an object 
the Controller may direct all intending purchas- 
ers to place indents on him for their needs 
and after considering the supplies availablefrom 
different sources direct that the purchaser should 
place their indents on particular supplier for 
the quantity required. Such transactions, 
would, neverthe ess, contain the essential 
prerequisites of sales namely, greements to 
enter into the sales followed by the transfer of 
property asa result of the payment of prices 
which again are controlled. Everybody knows 
that iron and steel goods are in short supply 
and allowing any and everybody to manufacture 
such goods without restrictions and without 
testing their capability to produce such goods 
would result in chaos. Similarly if everybody 
was allowed to acquire iron and steel goods and 
stock them even if he did not want the goods 
for his own consumption, the result would be 
that the persons in genuine need of such 
products would not get them when they wanted 
and would not be able to acquire them at 
reasonable prices. 


In our view, the Iron and Steel Control 
order and the documents disclosed in this case 
leave usin no doubt that subject to certain 
limitations imposed the petitioner was at- 
liberty to enter into transactions of sale. The 


UNIVERSITY LAW JOURNAL 


facts in this case are not similar to those in 
New India Sugar Company’s case. Rule 81 (2) 
of the Defence of India Rules was promulgated 
u/s 2of the Defence of India Act, 1939. By this 
rule the Central Government or the Provincial 
Govt. as the case may be, was empowered by 
notification in the official Gazette to make such 
rules as appeared to it to be necessary or 
expedient for securing the defence of British 
India, the public safety, the maintenance of Public 
Order or the efficient prosecution of war, or for 
maintaining supplies and services essential to 
the life of the community. Amongst other 
things it could regulate or prohibit the 
production, storage, movement, transport, 
distribution, disposal, acquisition, use of 
consumption of articles or things of any 
description whatsoever and in particular 
prohibit, withhold from sale either generally or 
to specified persons or classes of persons or in 
specified circumstances. The rule also provided 
for controlling the prices or rates at which 
articles or things of any description whatsoever 
might be sold and for relaxing any maximum or 
minimum limits otherwise imposed on such 
price and rates. 


The Iron and Steel (Control of Production 
and Distribution) Order, 1941 was aimed at 
regulating the production and supply of iron 
and steel goods. Under clause 4 “no person 
shall acquire or agree to acquire any iron or 
steel from a producer or a stock-holder except 
under the authority of and in accordance wit 
the conditions contained or incorporated in a 
general or special written order of the 
controller.” Under clause 5 “No producer 
or stock-holder shall dispose of or agree to 
dispose of or export or agree to export from any 
place to which this order extends, any iron or 
steel except in accordance with the conditions 
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contained or incorporated in a special or 
general written order of the Controller”. Under 
clause 10B the Controller might by a written 
order require any person holding stock of iron 
and steel, acquired by him otherwise than in 
accordance with the provisions of clause 4, to 
sell the whole or any part of the stock to such 
person or class of persons and on such terms 
and conditions as may be specified-in the order. 
Under clause 11A, “The Controller may where 
he is satisfied that such action is necessary in 
order to co-ordinate the production of iron or 
steel with the demands for iron or steel which 
have arisen or are likely to arise under author- 


isations to acquire duly issued under the . 


Order......... 


(c) require, with effect from such date as 
the Controller may specify, any producer to 
manufacture iron or steel of such categories as 
he is capable of manufacturing, in accordance 
either with programmes of production approved 
under sub-clause (b) of this clause or with 
special instructions issued by the Controller. 
Under clause 11A” the Controller may direct 
any person holding stocks of iron and steel to 
maintain a list of the godowns and stockyards 
with the boundaries thereof where iron or steel 
_belonging to him is stocked and to exhibit such 
list on his business premises. The Controller 
may by notification in the Official Gazette direct 
that every producer, stockholder or other 
person holding stocks of iron and steel when 
selling any ironor steel shall, give to the 
purchaser a memorandum containing the 
particulars specified in such notification. 
Further, “No producer, stockholder, or other 
person holding stocks of iron and steel shall, 
without sufficient cause, refuse to sell any 
| Iron or Steel which he was authorised to sell 
under this order.” Under clause 11B the Con- 
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troller was authorised to fix the maximum 
prices at which any iron or steel may be sold 
whether by a producer or by a stockholder or 
other class of persons. Such price or prices 
may differ for iron and steel obtainable from 
different sources and may include allowances 
for contribution to and payment from any 
equalisation fund established by the Controller 
for equalising freight, the concession rates 
payable to each producer or class of producers 


“under agreements entered into by the Control- 


ler with the producers from time to time and 
any other disadvantages. Under sub-clause 
3(3) of clause 11B “No producer or stock- 
holder or other person shall sell or offer to 
sell, and no persons shall acquire any iron or 
steel at a price exceeding the maximum prices 
fixed under sub-clause (1) or (2). 


Under section 2 (c) of the Bengal Finance 
(Sales Tax) Act, 1941 “Dealer” means any per- 
son who carries on the business of selling 
goods in West Bengal and includes the Govt. 
Under section 2(d) “goods? means all kinds 
of moveable property other than actionable 
claims, stocks, shares, or securities and includ- 
es all materials, articles and commodities 
whether or not to be used in the construction, 
filling out, improvement or repair of immove- 


able property. 


The first respondent has not brought any 
facts to the notice of the court to show that 
the successive stages of operation carried on 
by the dealers manufacturing iron and steel 
products are not as described in the affidavit 
of Himangsu Kumar Bhadra affirmed on April 
24, 1964. According to this affidavit as al- 
ready noted any person intending to purchase 
Iron and Steel goods has to submit an appli- 
cation to the Iron & Steel Controller for 
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placing on his behalf- and-at his risk- an order 
on registered producers for materials, as per 
specification in the application. The Iron and 
Steel Controller then takes upon himself to 
find a registered producer who is in a position 
to supply materials required by the intending 
purchaser. The intending purchaser is then 
required to accept the terms of business of 
the registered producer. This indicates the 
manner in which the -transaction is completed. 
The process may be likened toa purchaser 
approaching a broker who knows all about 
the trade and persons who stock the goods 


required by the purchaser and puts him in 


touch with the seller. The controller in this 
case supplants the broker with powers no 
broker has. He is in position to dictate from 
where the purchaser has to acquire his goods 
and who is the person who must supply the 
same he further has the power to fix the maxi- 
mum prices. But subject to these restrictions 
the parties are given the liberty of entering 
into a bargain of purchase and sale introducing 
thereunder such terms of business as will not 
override the conditions laid down by the 
Controller. The works order issued by the 
producer forms the basis of the contract 
between the producer and the purchaser. 
The prices have to be subject to the 
maximum limit imposed but within that 
limit the producer can charge such prices ashe 
likes. According tothe terms of business in 
the contract of M/s. Martin Burn Limited 
and Indian Steel & Wear products Ltd. the 
goods were sold F. O. R. Tatanager or Scob 
siding. The producer has the hberty of des- 
patching goods within a certain period of time 
and customer has the right to cancel if the time 
limits are not observed. If the customer enters 
into a contract with a third party to perform 
any engagement entered into by him he can 


UNIVERSITY LAW JOURNAL 


give notice thereof to the producer and on the. 
latter’s failure to deliver he can claim compen- 
sation from the producer. The producer can- 
cancel the contract in certain circumstances and 
postpone the time of delivery if he is unable to 
complete the same by reason of fire, strikes 
etc. Any dispute arising out of the contract 
is subject to the arbitration of the Indian 
Chamber of Commerce as in many other 
commercial contract. The intending purchas- 
er has to pay 25% of the full value of the 
materials at the time when the order is placed 
and the document of title to the goods are sent 
in the name of the producer through its 
bankers. 


All the-above show that subject to certain 
limitations the requirement of section 4 of the 
Indian Sale of Goods Act are complied with. 
There is an agreement for sale between the 
parties although the parties are not free to 
agree just as they please. This is followed by 
actual transfer of title to the goods and pay- 
ment of the price agreed upon. There is 
nothing to show that the purchaser cannot 
reject the goods if they are not such as were 
contracted for. He can claim compensation 
for losses suffered in respect of his engagement 
with third parties if he makes the same known 
to the producer at the time of entering into 
contract. The limitation as to the price or as 
to the quantity which a purchaser can acquire 
from a producer or even the want of choice as 
to the person from whom a purchaser is allowed 
to acquire the goods does not in my opinion 
take away from the essential requisites of an 
agreement for sale followed by transfer of 
property in pursuance thereof on payment of 
the price. : 


The petitioner, the first respondent before 
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us, who is in business in a Jarge way could 
easily have produced documents to show that 
the statements in the affidavit-in-opposition of 
Himangsu Kumar Bhadra were not correct and 
that the course of operations detailed was not 
accurate. In my view there is a world of 
difference between the facts of this case and 


. the facts in the New Indian Sugar Company’s ` 


case. In Gannon Dankerly’s Case there was 
no agreement forsale of the moveables. In. 
New India Company’s case the manufacturers 
were required to send the goods to Madras. 
and had to accept whatever compensation. 
whether called pricc or not which was fixed by 
the Controller. In the case before us the facts 
show that at first anoffer has to be made by 
the person wishing to acquire iron and steel 
goods. The offer is” scrutinised by the 
Controller and after his approval is placed 
before a producer. The producer is to accept 
the offer subject to his own terms and condi- 
tion of business. He then issues a works- 
order. After the goods are manufactured they 
are put on rail or on other transport and 
payment thereof is obtained according to the 
conditions laid down by him. Thus the essen- 


tial requirements of section 4 of the Indian - 


Sale of Goods Act have to be complied with, 


I am not at all impressed by the argument 
put forwad u/s 25 of the Bengal Finance (Sales 
Tax) Act, 1941. Sub-section 1 of the section 
provides that “all particulars contained in any 
statement made, return, furnished or accounts 
or documents produced in accordance with 
this Act, or in any record of evidence given in the 
course of any proceedings under this Act other 
than proceeding before a Criminal Court shall, 
save as provided in sub-section 3, be treated as 
confidential, and notwithstanding anything 
contained in the Indian Evidence Act 1872, no 
S.P.G. 
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Court shall, save as aforsaid. be entitled to 
require any servant, of the Government to 
produce before it any such statement, return, 
account, document or record or any part there- 
of, or to give evidence before it in respect 


thereof”, In this case the Courtdid not requi- 


re anobody to produce any document. The 
State of West Bengal and the Commercial Tax 
Officer who are parties to the proceedings were 
certainly at liberty to produce before the Court 
any document in their possession to show how 
the Iron & Steel Control Order was being given 
effect to. In my opinion it was the duty of the 
first respondent to produce before the Court 
such documents as were in its possession which 
would throw light on the question as to how 
the provisions of the Indian Iron & Steel 
Control Order were carried out or complied 
with. I cannot help observing that these docu- 
ments were deliberately suppressed from the 
Court and the affidavits used instead of helping 
the Court to ascertain the truth of the facts 
were merely affirmed to put before the Court 
the view of the petitioner on the question of 
law involved. 


In my opinion, the learned trial Judge fell 
into an error in deciding the case in the way 
he did and the appeal must be allowed and 
the Rule be discharged. With regard to the 
question of costs I see no reasons why the first 
respondent who has not helped the Court at 
all in ascertaining the facts should not be made 
to bear the costs throughout. The order for 
costs made by the learned Judge is therefore 
set said and the first respondent is directed to pay 
the costs of the appellant both of the trial 
court and of the hearing before us. Certified 
for two counsel. 
| Appeal allowed. 
~ ~ ~~ Masup J—I agree. 
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Original Civil 


Before Ray, J. 
PRIYABRATA GHOSE 


VS. 
CHIN QUIN* 


Limitation—Suit for money—Hundi—Summ- 
ary procedure under Or. XXXVII of ORES 
Code—No corresponding provision in the 
Limitation Act. 1963 to Art. 5 of the previous 
Act of 1908—Arts. 31 to 41, of the present Act 
depending on facts, applies—Indian Limitation 
Act, 1908, Act IX of 1908, Art. 5; Limitation 
Act, 1963 (Act XXXVI of 1963) , Arts. 31 to 
41 ; Code of Civil Procedure, 1908 (Act V of 
1908), Or. XXXVII. 


Art. 5 of the Limitation Act of 1908 applied - 


to suits brought under the summary procedure 
prescribed by Or. XXXII of the Code of 
Civil Procedure, 1908. There being no corre- 
sponding provision under the present Limitation 
Act, 1963 to Art. 5 of the Limitation Act of 
1908, the provisions of Arts. 31 to 41 of the 
1963 Act now apply, depending on the facts of 
the particular case, to suits brought upon 
negotiable instruments under the summary 
procedure aforesaid. 


A SUIT for money instituted in the 
Ordinary Original Civil Jurisdiction of the 
Calcutta High Court. 


The facts and arguments appear from the 
judgement. 


B. Das, as Amicus Curiae. 
Sovendra Nath Ghose 
Solicitor for the Plaintiff Petitioner : 


*Suit No. 1008A of 1964, 


THE COURT: This plaint'in the suit of 
Priyabrata Ghose vs. Chin Quin was presented 
before the Master on June 1, 1964 by Shri 
Sovendra Nath Ghose, Solicitor. The suit is 
instituted under Order XXXVII of the Code. 
The Hundi was drawn on October 8, 1962 and 
it was payable 180 days after date without 
grace. The Hundi, according to the plaint, 
fell due on April 9, 1963. 


The Master prepared a note. It is carefully 
prepared and the reasons given in the note are 
well-thought out. 


The question raised in the note is whether 
in view of the Limitation Act 1963 and abroga- 
tion of Article 5 in the old Limitation Act 
there is any prescribed period of limitation for 
suits instituted under Order XXXVII, and the 
Plaint in the present case can be accepted as a 
suit instituted under Order XXXVII of the 
Code. 


The question is of importance and I request- 
ed Mr. B. Das to appear as amicus curiae and 
give his able assistance to the Court. As usual 
with Mr. Das he gave his generous and able 
assistance to the Court in spite of his pre- 
occupation in other Courts. I express my deep 
gratitude to Mr. Das. 
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The provisions contained in Order XXXVI 
of the Code are procedural, conferring certain 
advantage on the plaintiff and burdening the 
defendant with some disadvantage. The 
advantage is summary procedure as far as the 
plaintiff is concerned, and the defendant is 
compelled to come to Court to ask for leave to 
defend. Under the present Limitation Act the 
period of limitation for suits upon negotiable 
instruments is contained in Articles 31 to 41 
which correspond to Articles 69 to 79 of the 
Limitation Act of 1908. In the 1908 Limitation 
Act there was a special period of limitation in 
regard to suits for summary procedure. 
Mr. Das in my view rightly contended that all 
that the Limitation Act of 1963 has done is to 
abrogate special limitation in regard to institu- 
tion of suits under Order XXXVII of the Code. 
The provisions contained in Order XXXVI 
of the Code have not been removed or taken 
away. 

S.P.G. 
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That the framers of the Limitation Act had 
the Provisions under Order XXXVII in mind 
is borne out by Article 118 of the present 
Limitation Act. Under that Article 118 leave 
to appear and defend the suit under summary 
procedure is dealt with and the period of 
limitation is ten days and time begins to run 
when the summons is served. The net result, 
as Mr. Das in my view rightly contended, is 


‘that under the Limitation Act of 1963 the 


plaintiff has the right to invoke in aid the 
provisions under Order XXXVII as long as the 
plaintiff’s right to sue is covered by Articles 31 
to 41 as the case may be. I am therefore of 
opinion that the plaint in the present case was 
rightly received by the Master under Order 
XXXVII and the question which the Master set 
up for determination by the Courtis accordingly 
answered. 


Master's reference answered. 
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Our Union Activities 


“General Secretary’ s Report 


It is held by custom to publish the General 
Secretary’s report in the College Journal every 
year and as; such I take this Laa to 
obey the eon: 


The session 1965-66 was a year of no easy 
access. The Pakistan’s aggression, China’s 
threatenings and the City’s disturbances jeo- 
pardised us to some’ extent. But as we had 


several aims in view as positive factors, we 


never lagged behind to proceed on with our 
business, each item of which was crowned with 
favourable termination. | 


Every man is said to have a peculiar ambi- 
' tion of his own .butI had no other so great 
as to develop co-fraternity among the students 
by rendering .myself worthy of their esteem 
and I am happy.to say that my colleagues in 
their wisdom exhibited too familiarity for the 
indispensible progress of the 
tremendous success. Considering the _ parts 
played by our organisers in their field of 
activities, I am bold enough to say that our 
Union yielded_ to the realities of the day in its 
progress with applauses for inevitable triumphs. 

We gave a start to our activities when 
India was shocked by the Pakistan’s aggression 
and an unprovoked attack on her. China also 
peeped in to invade. But our Jawans’ deter- 
mination creatéd a wonder. The whole of 
India . united-togethet -and was blown in a tide 


Union with ~ 


of full. harmony by our Late Prime Minister 
-Lal Bahadur Shastri, to contribute their 


might for the Defence of India. 
donated in casha sum of Rs. 


Our Union 
501 through 


Sri P. C. Sen, Chief Minister of West Bengal 


and it was duly acknowledged with full appre- 
ciation. Our Students numbering over 150 
donated blood within a fortnight. Our con- 
tributions were highly commended by the then 
Prime Minister Sri Shastri to whom India 
owes much undoubtedly and whose memory 


will shine forth with undimmed effulgence. 


We gave a hard fight and turned our stead- 
fast look towards the amendment of the 
Advocates Act. We devised radically new 


approach to the then Law Minister Sri Asoke 


Sen with whom we discussed for more than 3 
hours. We had communications with Sri 
Duftary, the Secretary to the Bar Council of 


India and with some other high officials and 


we succeeded in our attempt to some extent. 
The Bar Council’s recent decisions with the 
changes in the curriculam of Law course is a 
shocking and violent blow upon the students 
of law who have been designed to spend much 
time, ‘energy and wealth before they are ad- 
mitted to the profession of Advocates. It 
seems nothing but a resort to the precarious 
and’ unstable conception in the traditional 
deposition of the Law that no one can even 
reluctantly desire. The matter is left to our 
successors who have already assumed their 
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offices and we believe they will do the best to 
formulate the scheme as the matter has given 


rise to depression in the economic, strategic - 


_ and cultural factors of the students of Law 
who, in my opinion, should not be smashed 
in the cog of the Bar Council’s machinery. 
They are advised to display a closer identity 
of views on the policy to be followed for 
promotion of better standards with an assur- 
ance of fair and effective safeguard for the 
rights of the students of Law. 


I am with a most painful heart to tell 
about one event during our regime. Our 
beloved Principal Dr. P. N. . Banerjee, whose 
reputation was built ona warm-hearted con- 
cern and extra cares and who .has world-wide 
erudition, retired on and from 1st of February, 
1966. By his retirement we have lost not only 
a person of great erudition and personality 
but also a true friend with affectionate bles- 
sings. It is neither an exaggeration nor a 
hyperbole to say that his surprising manners 
and deep-rooted affection to students shall 
never be blotted out from one’s memory. 


In speaking of our Union activities I say 
that our college team got distinctions and won 
prizes in the Inter-Collegiate One Act, Hindi, 
Bengali and English competitions organised by 
the Calcutta University. Institute in August- 
September, 1965. In accordance with the 
practices to posterity we gave a plausible recept- 
ion to the freshers of this College at the ren- 
-owned Mahajati Sadan on the 19th September 
1965. This occasion was graced by the presence 
of the Hon’ble Justice Sri S. A. Masud. The 
Annual ‘Social held in the same place on the 
21st June 1966 was graced with the presence of 
the Hon’ble Chief Justice Sri D. N. Sinha of 
Calcutta High Court and this is a unique event 
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in the annals of the history of the College 
Union. 


We sent our teams for Debate competitions — 
outside this college. We held inter-class moot 
court competitions also. In these cases our 
students displayed well their extra-academic 
activities. We organised the All India Inter- 
Varsity Debate Competition for the award of 
Sir Asutosh Trophy on the 27th November, 
1965. The trophy was won by the Team 
representing the Indian Institute of Technology 
at Kharagpur, District Midnapore ( West 
Bengal). The Delhi University and the Viswa- 
Bharati of Santiniketan-won the other prizes., 


We are -proud’ of-Sri Satyapriya Bandyo- 
padhyay, a II-Year, student of our College, 
who recently won a distinction-in an Inter- 
University Essay Competition in English con- 
ducted by M/s. Sulekha Works Ltd. Students 
from all the Indian Universities took part. 
The Competition-was -very-keen and the essays ' 
were examined by a Tribunal of eminent Judges 
headed by- Prof. 'N.‘C. Bhattacharya, M.L.C. 
ofthe Calcutta University. We are proud to 
say that no other student from -this State 
topped Sri Bandyopadhyay. 


This is, however, not the first occasion of 
Sri Bandyopadhyay’s winning laurels. He 
wields a facile pen both in English and Bengali 
and has to his credit many other prizes and 
distinction for- literary activities. He writes %n 
different newspapers and magazines in both 
the languages and is gradually making his 
marks as a writer'in English, We wish him 
success in life. 


Our Re-Union function held in Calcutta 
University Institute on the 13th February, 1966 
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was of no less importance. The Hon’ble Justice 
Mr. Binayak Banerjee inaugurated the cere- 
mony and the Hon’ble Justices Sri Sankar 
Prasad Mitra and Sri S. A. Masud were chief 
guests. 


We held the Legal and Cultural Conference 
with a symposium on the 16th June 1966. 
The Hon’ble Justice Sri D. Basu was the 
Guest-in-Chief. Several eminent speakers par- 
ticipated in the symposium. 


Dr. B. N. Mukherjee, the Offg. Principal of 
our College presided over all the functions. The 
valuable speeches delivered by him and those 
by the Hon’ble Judges in the different functions 


have been collected by us for our future stock. 


All the functions ended with a sweet melodious 
tune harping in every corner of the audi- 
torium. 4 
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In concluding my report I must recognise 
the valuable instructions and assistance rend- 
ered for the success of all the Union activities 
in the year under review. Our thanks go first 
to our Vice-Chancellor, Dr. B. Malik, former 
Principal Dr. P.N. Banerjee, Offg. Principal 
Dr. B. N. Mukherjee, and to Dr. P. C. Chunder, 
the President of the Union, Sri S. K. Mitra, Sri 
N. D. Roy and Sri Ajoy K. Ghose, Vice-Presi- 
dents, of the Union. Our thanks are also due to 
Sri M. P. Basu, Superintendent of the College 
Office, Prof. S. Roy Chowdhury Superin- 
tendent, Hardinge Hostel and to other pro- 
fessors and members of the Office and Library 
staffs of the College and to the members of the 
Working Committee and the Central Council 
of our Union. 

Nikhil Behari Gupta, 
General Secretary (1965-66) 
Calcutta University Law Union. 


Unlike previous “Gays our Athletic Club 
started remarkably - well with -its soccer team 
under the captaincy of M. Rahaman. Un- 
doubtedly this year we had a better team work 
rather than a better team. Defeating almost 
all the well known college teams of Calcutta, 
our team faced- the Charuchandra College 
team in the semi-final of the Heramba Maitra 
Shield, but as ill luck would have it, we had 
received an. -unfortunate defeat even after 
taking an early lead. The names we do men- 
tion with pride-are-the names of B. Lahiri and 
K. Dhali of our team who represented the 
winner of the Inter. University Soccer team 
and showed their remarkable performances. 


The next course of action of our athletic 
club was manifested with wins and glories. In 
this course our cricket team showed least of 
conventions and best of performances, and as 
a result our team has regained the university 
cricket title and the Principal S. Roy Memo- 
rial Shield after a lapse of over a decade. 
R. Jeegeebhoy was selected the best star of the 
year. We would be failing in our duty if we 
do not mention that Jeegeebhoy also donned 
the Bengal ‘colour’ this year, Any way, all 
credit goes not only to the captain B.. Gupta 
but also to a number of players like S. Roy, 
S. Doshi, M. Mehtaji, and S. Bose. Never- 
` theless, we do acknowledge our indebtedness 
to the services of others who participated in 
the successive games. ‘Not only in the College 
games but also in the sphere of Inter Univer- 
sity Cricket Competition our boys, B. Gupta, 
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Talk of The Maidan 
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R. Jeegeebhoy and S. Doshi served the Calcutta 
University team well, 


This year, the participation of our college 
tennis team in the Inter Collegiate competition 
was somewhat new in the recent years. This 
participation was remarkable; no matter, we 
were defeated in the final game, . because our 
captain Alokeraj Mitter was selected to lead ` 
the University team in the Inter University 
competition where he won not only the trophy, 
but a good name as well. 


This procedure of glorious performances 
was maintained even in the next course of 
action of our club by our Basket Ball team 
with quite a number of University Blues like 
P. Dalmia, R. Santhalia, K. P. Changeowalla 
and P. Bhoumick. Our team after winning all 
the games was held in the final by the 
Charuchandra College team. One can easily 
remember, who at least had gone through the’ 
news papers, not to speak of those who wit- 
nessed it, what an exciting game it was. 


It has become a convention that the months 
of February and March are the months ef 
strikes and hartals which -naturally interrupt 
not only working of the schools and colleges 
but also in the fields. of sports and games. 
This year these strikes and hartals made our 
University authorities suspend the Inter Colle- < 
giate hocky tournament and consequently, we 
could not get any fruit inspite of having a 
number of stars in our college hockey team, 


OUR SPORTS PRIDE 





SHIVAJI RAY 


Miss PUTUL SEN 


( Cricket ) 


( Rifle Shooting ) 
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SATYAPRIYA BANDYOPADHYAY 
won distinction in an Inter-university 
Essay Competition in English organised 
by M/s. Sulekha Works Ltd. 
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R. K. KHANNA 
Stood first in Moot-court 
competition 1964-65. 
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For this again even after having a good start 
in the Inter Collegiate Badminton tournament 
we could not reach its end. We are sorry that 
our efficient indoor secretary Subrata Chatterji 
could not show his worth for this external 
disturbances. However, he has proved his 
efficiency by finishing the Inter College Table 
Tennis tournament even in this adverse situ- 
ation. Inthe Men’s singles Final Ranjit Roy 
became the champion, and Swapan Sarkar 
followed Runners-up. In the Men’s doubles 
Ranjit Roy and Prasanta Ghatak became the 
Champions and Bhaskar Ghosh and Dilip 
Chatterjee followed Runners-up. . 


The most unhappy event ofthis year which 
concerns our athletic club most is that even 
after making all possible arrangements for the 
annual sports of our college we could not 
held it because of the last food movement and 
disturbances in Calcutta and suburbs. 


So far for the major games and sports, 
still others are not insignificant. And we take 
the privilege of announcing the names of 
Sm. Putul Sen and Sm. Manasi Sinha of our 
College who represented Bengal in the 11th 
and 12th National Rifle Shooting Competi- 
tion organised by the N. C. C. and they stood 
2nd and 3rd respectively in the prone position 
of the world shooting trial. Again, we are 
proud to declare that we have acquired the 
second position of the Statesman Trophy, for 
the best allrounder college, this year. This 
is, obviously something new in recent recorded 
years. ` l | 


We feel, as one cannot help it, the vacuum 
created by the absence ‘of our beloved Ex- 
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Principal Dr. P. N. Banerjee who retired this 
year after adorning the dignity of the College 
for long. One simply wondered, how he 
inspired the Athletic Club and the College in 
myriad other activities. We offer our sincere 
gratitude to him and wish him a long life— 
healthy and peaceful. 


So far for the club activities, now before we 
finish our report we must take the advantage 
of thanking our student friends for giving us 
the opportunity of serving them through the 
Athletic Club for long one session, no matter 
efficiently or inefficiently. A man cannot go 
alone, and we acknowledge our indebtedness 


“to the members of the Athletic Club and club 


executives for their unflinching zeal to advance 
the activities of our club to this much success 
and we also acknowledge our indebtedness to 
the Hardingers for their hearty co-operation 
in holding the Indoor competition of our 
college. 


We should be failing in our duties if we fail 
to mention the names of our beloved ever- 
green Principal (offg.) Dr. B. N. Mukherjee, 
and Club President Sri S. K. Mitra and 
College Superintendent Sri Mrityunjoy Basu 
without whose valuable advice and immeasur- 
able assistance our club activities could have 
stayed merely’ as an idea. We thank Sri 
‘Debansu Mitra and Sri Haridas Ghosh who 
have helped us a lot in the sphere of official 
works. We thank our college friends once 
more with an invitation to their co-operation 
for the maintenance of glories and dignities 
of our college Athletic Club and for guiding 
the new faces properly who come forward 
with their usual interests. 


PRODEEP BISWAS 
SUBRATA BASU 
Jt. Secretaries, 


. Report from the Hardinge Hostel 


It is always something to be associated 
with “A report from the Hardinge Hostel”. 
A summing up, of the many sided splendour 
of our Hardinge is a difficult task “which, 
we are afraid, has fallen on an unworthytrio. 


Hardinge is Hardinge. Here getting in is 
hard but getting out is harder. One who has 
lived and left feels it: Here life bubbles in gloom 
or in sunshine with its own charm, the charm 
he carries throughout the rest of his: life. The 
hard competition of the profession, the realities 
of lifé can not obscure it. In the thrill of 
success or’ in the gloom of failure the three 
golden: years, the- span the luckeer of the law 
students are allowed to stay in Hardinge, call 
him back, console him, refresh him and lead him 
to the new success and greater heights. The three 
years in this cosy-nest have not only taught law, 
to protect and secure life and its necessities, but 
also the secret of art of living, the peaceful 
social and cultural co-existence. Here a 
student comes across diverse characters, bud- 
ding personalities from almost all the nook and 
corner of the country, people belonging to 
different communities culture and social lives. 
The experience he gathers counts in every step 
in any walk of life. 


Now complete the account back to the 
reference to the activities and achievements of 
our boarders in various spheres. Hardinge had 
a big say in the Law College Union activities 
this year. Sree Nikhil Gupta was elected 
the General Secretary of the Law College 


students’ Union and Sree Prodeep Biswas as’ 
the Jt. Secretary of the Athletic Club. Sree’ 
Asoke Banerjee became the Jt. Secretary of 
the Gymnasium. Hardinge is proud of them. ~ 


We are also proud of two other Hardingers: 
Sri Aparajita Pal Chaudhury who was crowned 
as the Individual champion in ‘the Post- 
Graduate Annual Athletic Meet and Sri Amal 
Bhaduri who own the Mr. Samson’66 title. 


Many of the indoor tournaments of the 
Athletic club are held in the Hostel. This year 
we had Sri Subrata Chatterjee, our fellow 
boarder as the Indoor Secretary of the Law 
College Athletic Club. He particularly and 
the Hadingers generally have gone all-out to 
make them success. In the Annual Table 
Tennis Competition of our College, Sri Ranjit 
Roy and Sri Swapan Sarkar both Hardingers 
became the champion and the Runners-up res- 
pectively and again Sri Ranjit Roy and Sri 
Prosanta Ghatak both Hardingers, became the 
champions in the doubles final. 


Hardingers take life as it comes. Exami- 
nations horrors to many, are only sports to 
them; they start late but start with devotion’ 
and determination, toiling hard happily 
together. Dusks and dawns are only formali- 
ties then. This is possibly the answer to those: 
who stiff about the percentage of success of 
the Hardingers. There are prob!ems too, the 
enormous rise in the price of the commodities 
has made living costlier, the meals dearer and 
less delicious, and the eternal problems asso- 
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ciated with the Bhubans, Sripatis, and 
Sitanaths. These people from South Midna- 
pore or Orissa' have always been a part of 
Hardinge. But Hardingers have always accept- 
ed these problems with good grace and spirit 
of oneness. 


The Hardingers bave always felt the lack 
of that amount of touch between the boarders 
and the authorities which could have solved 
the problems more easily and make Hardinge 
even a better abode. The urgent need of 
Telephone and sick-room has still not been 
considered on its own merit. We hope future 
Hardingers will see to these problems through 
and keep up the glorious tradition. 
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The retirement of our revered Principal 
Dr. P. N. Banerjee has been a tremendous loss 
tous. We express our sincerest gratitude and 
respect to the man who had the greatest 
affection for the boarders of the Hardinge 
Hostel. Future Hardingers will miss the 
fatherly care and love of a man whose emi- 
nence is sky-high. 


We will always remember with respect and 
warmth the affectionate care of our respected 
Principal (offg.) Dr. B. N. Mukherjee, the 
Hostel Superintendent Sri Sadhan Roy 
Chaudhury and College Superintendent and 
Dy. Supdt., Hardinge Hostel, Sri Mrityunjoy 
Basu. 


Sti Prodeep Biswas 
Chairman, Ward V. 


Sri J. N. Ganguly 
Chairman, Ward IV. 


Sri Sunil Sen, 
Chairman, Ward UI 
Hordinge Hostel, Calcutta. 


Report from the 
And Legal 


Iam proud to write not from the point 
of formality but from the point of reality, 
whatI have done in discharging my duties 
which was vested in me. It is not the Balance 
Sheet of the entire endeavour but a short 
picture of the duties rendered by me. 


In a cloudy evening of May ’66, in the 
presence of an unexpected gathering our 
annual Legal Conference was held under the 
subject title “Relation between Legislature 
‘and Judiciary in Indian Democracy”, at our 
College Library Hall. Our present Principal 
Dr. B. N. Mukherjee, to whom J am indebted 
for his valuable advice and guidance, presided 
over the function. The renowned author and 
Jurist, the Hon’ble Mr. Justice D. Basu inau- 
gurated the function and delivered an eloquent 


Secretary Cultural 


Conterence 


speech on this controversial issue and made 
the position clear from the point of view of 
law. The function was graced by eminent 
lawyers and speakers like Mr. Ajit Dutta, 
Mr. Asoke Kumar Sen, Mr. Sabya Sachi 
Mukherjee and Mr. Sudhansu Das Gupta and 
others. 


I express my thanks to Dr. P. C. Chunder, 
our President and Prof. S. K. Mitra, Prof. 
A. K. Ghose, Prof. N. D. Roy and Mrityunjoy 
Prasad Basu for their help to make the 
occasion a success. 


In the conclusion, I express my sincerest 
thanks to the members of the Union and a 
great number of student friends for their help 
and kind co-operation. 


Triptimoy Aich, 
Secretary, 
Cultural and Legal Conference. 
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Secretaries Students’ Aid Fund Speak 


It is nothing but just conventional to produce 
the “Balance Sheet” of Departments concerned 
recalling the activities of the year just rolled 
out. Here we are to maintain the tradition. 


Our department, viz., Aid Fund is, if we are 
not wrong, the most vital of all. It has to 
(1) print and distribute Question Paper Book- 
lets, (2) run a library., (3) give pecuniary Aid 
to the poor and the needy students, and (5) 
manage the Cheap Stores. All are of equal 
' importance and hence it will not be right to 
try to arrange them in order of preference. 


We started our session with the Printing 
of Question Paper Booklets. Questions were 
distributed, in both the sessions, a month or 
even more before the examinations. A new 
system of distribution through entry in the 
Register specially maintained for the purpose 
was introduced by us to check the maldistri- 
bution. Needless to say our attempt received 
appreciation. 


Our Aid Fund Library has a stock of about 
1000 books, of course, including the new 
books that have been included in the list this 
year. It has a total number of 285 members 
who borrowed 825 books in the session. We 
tried to improve the standard of the said 
Ieibrary by asking suggestions from the Student 
friends regarding books. Only two books were 
suggested, despite the fact that we kept the 
register open for a Jong time. Anyway, we 
still are hopeful that our friends will surely 
take due interest in it. 


Pecuniary or Monetary Aid: is the other 
responsibility, we are entrusted with. This 
year too, like preceding years, financial aid 


18% ` 


was given to 160 students as against 183 ap- 
plications. 

Managing the Cheap Stores is an ancient 
task of this department. Here also this de- 
partment functioned successfully by supplying 
Law Books, copies of Notes, etc., at a cheap 
rate—and thus served students of this college. 


This is our “Balance Sheet”. It is upto you 
now to decide how far we have been successful 
in performing our duty. 


Now we place some suggestions for the 
betterment of this department. 


. 1. The amount of aid should be increased 
to a great extent so that more students may 
be able to get the benefit out of it. 


2. Aid Fund Library should be given a 
separate room with proper arrangements, so 
that students might take help whenever requir- 
ed. Anda “reading section” be opened. In 
addition to “Lending Card” “Reading Card” 
should also be issued. It will facilitate to 
lessen Students’ difficulty to a good deal. 


We convey our thanks to our Principal Dr. 
P. N. Banerjee (Retd.), Principal Dr. Bhupen- 
dra Nath Mukherjee (offg.), Superintendent 
Sri M. Basu, the President of our Union and 
the Vice-Presidents of the Union, our colleagues 
and office staff, who always extended their 
helping hands. 

Functus officio we depart ! 


Md. Anwar Azam. 
Amarnath Mallick. 
Jt, Secretaries, 
Students’ Aid Fund. 
Dated, 29th June 1966. 
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Report from the Editors’ Desk 


Apparently the task of an Editor appears 
not to be as thorny as it really is. There is 
no use denying the fact that despite it being 
to the knowledge of. the editors that publica- 
tion of the Journal in time is a great benefit to 
the students, which is their main task, this essen- 
tial function of the magazine could not be 
performed with the clock mostly because of 
the official paraphernalia and the stark and stale 
the editors are to face with. Progress of the 
work was further receded by the occurrence of 
some external events, such as Pakistani Aggres- 
sion, Students’ Agitation etc. which resulted in 
the inevitable closure of the college. However, 
it is still a pleasure for the editors to be able to 
bring the entire theme in reality by the conti- 
nuous, dauntless effort and the zeal backed by 
by the zip from the revered Professors and well- 
wishers. 


Collection of articles is another hindrance 
towards earlier publication of the journal. We 
were quite disappointed when we received a 
very poor response from the fellow friends des- 
pite repeated notices and extensions of the time 
for submission of the articles. Out of about 
four thousand students, only a few responded 
to our request. It will be a travesty of truth 
if it is considered by going through the journal 
that the articles from the students do not get 
easy access to the Law Journal. But articles by 
students received by us were quantitatively small 
and most of them were qualitatively inferior and 
fe]l much below the minimum required standard 
of this journal. The Joint Editors would have been 
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delighted if they could get the chance to provide 
more space for the writings of the fellow students. 
We are deeply obliged and sincerely grateful 
to all who have taken trouble of contributing 
valuable articles to enrich our Journal, in spite 
of their busy times in different walks of life. 


-7 


Under the able guidance of our Editor-in- 
Chief and Prof, S. Palit, we have, this year 
also, published a few “Reports from the Law 
Courts” considering the usefulness and justifi- 
cation of such reports being published in the 
Journal. We also take the pride in saying that 
the “Law Reports” published by us have not 
been published hitherto in any of the Law 
Journals or Reports. 


This Department of ours organised an 
Essay Competition limited within the students 
of our College only on two topics, viz. Aboli- 
tion of Death Sentence and Woman in Legal 
Profession, being some of the most controver- 
sial questions of the day. Equally disappoint- 
ed we are when we failed to get sufficient res- 
ponse from our fellow friends though we did 
not, of course, forget to make it sufficiently 
charming by declaring beforehand that if consf- 
dered suitable, two prizes will be distributed on 
the merits of the Essays and the best will be 
taken up for publication in the Journal. In the 
opinion of the Learned Judge of the Essay . 
Competition, none of the essays is worthy to 
be published in the Journal. We think we are 
bound by his decision. 
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Respectfully, we are to mention here the 
names of our revered Principal Dr. P.N. 
Banerjee (Retired), Principal Dr. B. N. 
Mukherjee ( offg.), our President Dr. P.C. 
Chunder, our Editor-in-Chief Prof. A. K. 
Ghose, Prof. S. K.-Mitra, Prof. N. D. Roy, 
Prof. S. Palit, Prof. A. Mitra and our Superin- 
tendent of the College, Sri M. P. Basu, without 
whose constant inspiration, valuable advice 
and proper guidance it could not have been 
easy for us to bring out this issue. 


For designing the cover and also for the 
sketch of the High Court in the Chapter of Law 
Reports ( in both the last and present issues ), 
we convey our sincere thanks to Sm. Sheuli 
Ghose, wife of our Prof. A. K. Ghose. 


In the present issue of this law journal, we 
have introduced some new features ‘‘Book- 
Review” and “Acts, Ordinances and Rules”. 
These are new ventures introduced under the 
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able guidance of our Editor-in-Chief and Prof. 
A. Mitra. We expect to improve on it, in our 
next issue. 


We express our sincere thanks to those who 
have extended their helping hands and 
gratefully mention the names of Sarvasri Paresh 
Dutta, S. L. Sadani, Brajen Ghosh, Nikhil 
Gupta, Md. Anwar Azam and Arun Kumar 
Bhattacharjee who by their active co-operation 
helped to expedite publication of this issue. 


We are equally thankful to M/s. Press- 
agents (Pvt.) Ltd. whose valuable guidance and 
assistance count a lot towards this successful 
attempt. 


Unfortunately we did not receive any 
Report from the Secretary, Re-Union, Joint 
Secretaries, Social and Drama and Secretary, 
Debate inspite of our repeated requests and as 
such we have not been able to publish them. 


Thank you all. 
Siba Prasad Ganguli 
Jt. Editor, Magazine. 


PRESIDENTS, 


EDITORS AND GENERAL SECRETARIES OF THE 


SATAK NA UNIVERSITY LAW COLLEGE STUDENTS’ UNION. 
_ CALCUTTA, 1928-66 


PRESIDENTS : 
1928-1930—Prof. Ramaprasad Mookerjee 


1930-1931— ,. 
1931-1933— ,, 
1933-1935— ,, 
1935-1937— ,, 
1937-1942— ,, 


1942-1943— ,, 
1943-1946— ,, 


1946-1949 ,, 
1949-1952— ,, 
1952-1953— ,, 


1930-1931—Sri 
1931-1932— ,, 
1932-1933— ,, 
1933-1934— ,, 
1934-1935— ,, 
1935-1936— ,, 
1936-1937— ,, 
1937-1938— ,, 
1938-1939— ,, 
1939-1940— ,, 
1940-1941— ,, 
1941-1942— , 
1942-1943— ,, 
1943-1944 ,, 
1944-1945— ,, 
1945-1946— ,, 
1946-1947— ,, 
1947-1948— ,, 


< 
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1949-1950— ,, 
1950-1951— ,, 
1951-1952— ,, 
1952-1953 ,, 


Pramathanath Banerjee 
Debendranath Mitra 
Ajoy C. Dutt 
Ramaprasad Mookerjee 
Ramendra Mohan 
Majumder 
Sudhis Chandra Ray 
S. N. Bhattacharjya 


B. Roychaudhury 
R. M. Majumder 
S. A. Masud 


1953-1956—Prof: B. Roychaudhuri 


1956-1957— ,, 
1957-1958— ,, 
1958-1959— ,, 
1959-1960— ,, 
1960-1961— ,, 
1961-1962— ,, 
1962-1963— ,, 
1963-1964— ,, 
1964-1965— ,, 
1965-1966— ,, 


EDITORS : 


Dhiraj Ghose 
Ranjitkumar Banerjee 
Jatin Mukherjee 
Pareshnath Banerjee 
Dhrubajyoti Sengupta 
Kalipada Biswas 
Sachindra Kumar Roy 
Jitendranath Mukherjee 
Sushil Kumar Ray 

Nirmal Chandra Dutta 
Sukumar Mukherjee 
Biswanath Banerjee 
Prafulla Kumar Chaudhuri 
Samar Datta 

Samarendra Kumar Chaudhuri 
Haridas Basu 

Ranjit Ghosh 
Durgaprasanna Chakravarty 
Birendranath Mukherjee 
Debaprasad Chowdury 
Chandi Sadhan Basu 


(Chandrakumar Banerjee 


Madanlal Jhunjhunwala 
Ajit Kumar Chatterjee 


1953-1954—Sri 
1955-1956— ,, 
1956-1957— ,, 
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- 1957-1958— ,, 


33 


1958-1959— ,, 


1959-1960— ,, 


1960-1961— ,, 


33 


1961-1962— ,, 


1962-1963— ,, 


1963-1964— ,, 


13 


1964-1965— ,, 


1965-1966— ,, 
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B. Roychaudhuri (Late) 
S. A. Masud 


Dr. P. C. Chunder 
Dr. P. C. Chunder 


Anjan Kumar Banerjee 
Dwipendra Ch. Chakravarty 
Bimal Kumar Dutta 
Mriganka Shekhar Ghosh 
Santiranjan Ganguli 

Tarak Nath Banerjee 
Madhusudan Majumder 
Shyam Sundar Agarwalla 
Bishnu Pada Mukherjee 

N. S. Bothra 

Manindra Nath Basu 
Durga Charan Sarkar 
Pravakar Jha 

Shyamal Kumar Chatterjee 
Srikanta Mukherjee 

Parash Nath Singh ad 
Tulsi Charan Bhattacharyya 
Shankar Roy 

Nihar Ranjan Chakraborty 
Kshitis Ch. Das 

Siba Prasad Ganguli 

Asoke Chandra Chender 
Santanu Kumar Roy 
Sankar Mukherjee 


1928-1929—Sri 
1929-1930— ,. 
1930-1931— ,, 
1931-1932— ,, 
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— 1932-1933— ,, 


1933-1934— ,, 
1934-1935— ,, 
1935-1936— ,, 
1936-1937— ,, 


-1937-1938— ,, 


1938-1939— ., 
1939-1940— ,, 
1940-1941— ,, 
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1941-1942— ,, 
1942-1943— ,, 
1943-1944— ,, 
1944-1945— ,, 


1945-1946— ,, . 


1946-1947— ,, 
1947-1948 — ,, 
1948-1949— ,, 


~ 


GENERAL SECRETARIES : 


Abinash Bhattachariya 
Sreepada Majumder 
Prasun Ghosh 
Kamaleshchandra Banerjee 
Mrityunjay Prasad Basu 
Sushanta Kumar Sen 
Sudhir Chandra Deb 
Sardindu Kumar Niyogi 


Satyen Home ` 
, Chittaranjan Misra 


Sudhikumar Roy 
Harendrakishore Chatterjee 
Sibendrakumar Basu 
Bimalchandra Dutt 
Suhrid Dutta 
Kumudkanta Roy 
Sunilkanti Pal 

Robin Mitra 
Siddhartha Sankar Roy 
Amalkumar Sen 
Bivash Mitra 

Amaresh Mukherjee 
Biswanath Bajpayee 
Rabin Basak 


Durgaprasanna Chakravarty 


~ 1951-1952— ,, 


- 1949-1950—Sri 


1950-1951— ,, 


33 


33 


1952-1953— ,, 


$3 


1953-1954— ,, 


1955-1956— ,, 
1956-1957— ,, 
1957-1958— ,, 
1958-1959— ,, 
1959-1960— ,, 
1960-1961— ,, 
1961-1962— ,, 


52 


33 


1962-1963— ,, 
1963-1964— ,, 
1964-1965— ,, 


39 


1965-1966— ,, 


—:0:— 
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Ashoke Krishna Dutta 
Satya Narayan Roy 
Lenin Roy 

Sahdeo Mishra 

Amal Krishna Saha 

Sk. Saijad Ali 

Hrishikesh Sarkar 

Pratip Mitra 

Prabhat Dutta 

Md. Altaf Husssain 
Ramendra Nath Mukherjee 
Munna Lal Badalia 

Asit Kumar Chowdhury 
Sunil Kanti Banik 

Gopal Chandra Law 
Asim Dasgupta 
Debaprasad Bhattacharjee 
R. Gupta 


Nripendra Narain Roy 
Shyamal Kumar Chatterjee 
Ashutosh Law 

Samaresh Mukherjee 
Chittaranjan Bag 

Nikhil Behari Gupta 
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